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PREFATORY NOTE 


Agriculture Decisions is an official publication designed to facilitate 
access to decisions and orders issued by the Secretary of Agriculture, or 
officers authorized to act in his stead, in matters arising under laws 
administered by the Department of Agriculture. 


The published decisions principally consist of those issued in formal 
adjudicatory administrative proceedings conducted for the Department 
under various statutes and regulations pursuant to the Administrative 
Procedure Act. Selected court decisions concerning the Department’s 
regulatory programs are also included. The Department is required to 
publish its rules and regulations in the Federal Register and, therefore, 


they are not included in Agriculture Decisions. 


Consent decisions entered subsequent to December 31, 1986 are no 
longer published. However, a list of these decisions is included. (53 
F.R. 6999, March 4, 1988.) The decisions are on file and may be 
inspected upon request made to the Hearing Clerk, Office of Adminis- 
trative Law Judges. 


Decisions are published in order of their issuance or finality under 
the principal statutes administered by the Department, which are the 
Agricultural Marketing Act of 1946 (7 U.S.C. § 1621 et seq.), the 
Agricultural Marketing Agreement Act of 1937 (7 U.S.C. § 601 et 
seq.), Animal Quarantine and Related Laws (21 U.S.C. § 111 et seq.), 
the Animal Welfare Act (7 U.S.C. § 2131 et seq.), the Federal Meat 
Inspection Act (21 U.S.C. § 601 et seq.), the Grain Standards Act (7 
U.S.C. § 1821 et seq.), the Horse Protection Act (15 U.S.C. § 1821 et 
seq.), the Packers and Stockyards Act, 1921, (7 U.S.C. § 181 et seq.), 
the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. § 499a et 
seq.), the Plant Quarantine Act (7 U.S.C. § 151 et seq.), the Poultry 
Products Inspection Act (21 U.S.C. § 451 et seq.), and the Virus—Se- 
rum-Toxin Act of 1913 (21 U.S.C. § 151 et seq.). 


The published decisions may be cited by giving the volume number, 
page number and year, e.g., 1 Agric. Dec. 472 (1942). It is unneces- 
sary to cite a decision’s docket or decision number. Prior to 1942 
decisions were identified by docket and decision numbers, e.g., D-578; 
S. 1150 and the use of such references generally indicates that the 


decision has not been published in Agriculture Decisions. 
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ANIMAL QUARANTINE AND RELATED LAWS 


In re: ARTURO BEJARANO, JR. 
A.Q. Docket No. 292. 
Decision and order filed June 22, 1987. 


Movement of a horse from Mexico into the United States at location 
not designated a port of entry—Without delivering to veterinary in- 
spector an application for inspection—Without delivering to collector 
of customs copies of a declaration of import—Without having the horse 
inspected—Without having an inspection certificate—Failure to file an- 
swer to complaint—Service of complaint—Civil penalty. 


Summary: The Judicial Officer affirmed Judge McGrail’s order assessing civil pen- 
alties of $2,500 for violations of the Act of February 2, 1903, and regulations (9 
C.F.R. Part 92) involving the movement of 1 horse from Zaragoza, Chihuahua, 
Mexico, into the United States at a location that was not designated port of entry, 
without delivering to the veterinary inspector an application for inspection, without 
delivering copies of a declaration of import to the collector of customs, without hav- 
ing the horse inspection certificate. Respondent’s failure to file a timely answer 
constitutes an admission of the allegations in the complaint and waiver of hearing. 
The complaint was validly served on respondent notwithstanding his contention that 
his sister signed the certified receipt card when he was out of town and she forgot to 
give it to him. Due process of law requires only that the method of service be rea- 
sonably calculated to give notice to the respondent. 


Kevin B. Thiemann, for complainant. 
David Escobar, El Paso, Texas, for respondent. 


Initial Default Decision and Order issued by Edward H. McGrail, Administrative 
Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is an administrative proceeding for the assessment of civil penal- 
ties under the Act of February 2, 1903, as amended (21 U.S.C. §§ 
111, 120, and 122), for violations of the Act and the regulations prom- 
ulgated thereunder (9 C.F.R. Part 92). An initial Default Decision and 
Order was filed February 11, 1987, by Administrative Law Judge Ed- 
ward H. McGrail (ALJ) assessing civil penalties of $2,500. 

On March 12, 1987, respondent appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases 
subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 
2.35). 1 The case was referred to the Judicial Officer for decision on 
April 16, 1987. 

' The position of Judicial Officer was established pursuant to the Act of April 4, 
1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. 
Reg. 3219 (1953), reprinted in 5 U.S.C. app. at 1068 (1982). The Department’s 
present Judicial Officer was appointed in January 1971, having been involved with 
the Department’s regulatory programs since 1949 (including 3 years’ trial litigation; 
10 years’ appellate litigation relating to appeals from the decisions of the prior Judi- 


cial Officer; and 8 years as administrator of the Packers and Stockyards Act regula- 
tory program). 
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Based upon a careful consideration of the record, the initial Default 
Decision and Order is adopted as the final Decision and Order in this 
case (with several trivial changes), except that the effective date of the 
order is changed in view of respondent’s appeal. Additional conclu- 
sions by the Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This proceeding was instituted under the Act of February 2, 1903, as 
amended (Act) (21 U.S.C. §§ 111 and 120), by a complaint issued by 
the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The complaint alleged that 
the respondent violated Part 92 of the regulations promulgated there- 
under (9 C.F.R. Part 92). Copies of the complaint and the Rules of 
Practice Governing Proceedings Under the Act were served by the 
Hearing Clerk, by certified mail, upon the respondent on Septem- 
ber 13, 1986. 

Pursuant to section 1.136 of the Rules of Practice (7 C.F.R. § 1.136) 
applicable to this proceeding, respondent was informed in the com- 
plaint and the letter of service that an answer should be filed with the 
Hearing Clerk within twenty (20) days after service of the complaint, 
and that failure to file an answer to, or plead specifically to, any allega- 
tions in the complaint would constitute an admission of each allegation 
pursuant to section 1.141 of the Rules of Practice (7 C.F.R. § 1.141) 
and a waiver of hearing. The letter of service also advised the respon- 
dent that failure to request an oral hearing within the time for filing an 
answer would constitute a waiver on respondent’s part of an oral hear- 
ing. Respondent has failed to respond in any manner to allegations in 
the complaint and has not requested an oral hearing. 

Respondent’s failure to deny or otherwise respond to the allegations 
in the complaint constitutes an admission of such allegations, pursuant 
to section 1.136(c) of the Rules of Practice (7 C.F.R. § 1.136(c)). 
Respondent’s failure to request an oral hearing constitutes a waiver of 
such hearing. There being no basis for a hearing, the material allega- 
tions of fact in the complaint are adopted and set forth as the Findings 
of Fact. 

Findings of Fact 

1. Arturo Bejarano, Jr., respondent, is an individual whose address is 
10600 Homan, El Paso, Texas 79927. 

2. On or about May 4, 1986, the respondent moved one (1) horse 
from Zaragoza, Chihuahua, Mexico, into the United States in violation 
of sections 92.2, 92.8(a), and 92.39 of the regulations (9 C.F.R. §§ 
92.2, 92.8(a), and 92.39), because the horse did not enter the United 
States at a designated port of entry, as required. 

3. On or about May 4, 1986, the respondent moved one (1) horse 
from Zaragoza, Chihuahua, Mexico, into the United States in violation 
of sections 92.2 and 92.31(b) of the regulations (9 C.F.R. §§ 92.2 and 
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92.31(b)), because the respondent did not deliver to the veterinary 
inspector at the port of entry an application for inspection, as required. 

4. On or about May 4, 1986, the respondent moved one (1) horse 
from Zaragoza, Chihuahua, Mexico, into the United States in violation 
of sections 92.2, 92.7, and 92.32 of the regulations (9 C.F.R. §§ 92.2, 
92.7, and 92.32), because the respondent did not deliver two (2) cop- 
ies of a declaration of import to the collector of customs at the port of 
entry, as required. 

5. On or about May 4, 1986, the respondent moved one (1) horse 
from Zaragoza, Chihuahua, Mexico, into the United States in violation 
of sections 92.2, 92.11(d), 92.33, and 92.39 of the regulations (9 
C.F.R. §§ 92.2, 92.11(d), 92.33, and 92.39), because the horse was 
brought into the United States without having been inspected, as re- 
quired. 

6. On or about May 4, 1986, the respondent moved one (1) horse 
from Zaragoza, Chihuahua, Mexico, into the United States in violation 
of sections 92.2, 92.17, and 92.39 of the regulations (9 C.F.R. §§ 
92.2, 92.17, and 92.39), because the horse was brought into the 
United States without being accompanied by a certificate, as required. 

Conclusions 

Respondent has failed to respond in any manner to the allegations of 
the complaint. By reason of the Findings of Fact set forth above, the 
respondent has violated the Act and the regulations promulgated there- 
under. Therefore, the following Order is issued. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Under the Department’s rules of practice governing formal ad- 
judicatory administrative proceedings instituted by the Secretary, a re- 
spondent’s failure to file a timely answer or deny the allegations of the 
complaint constitutes an admission of the allegations in the complaint 
and a waiver of hearing. Specifically, the rules of practice provide (7 
C.F.R. §§ 1.136(a)-(c), .139, .141(a)): 


§ 1.136 Answer. 


(a) Filing and service. Within 20 days after the service of 
the complaint . . . the respondent shall file with the Hearing 
Clerk an answer signed by the respondent or the attorney of 
record in the proceeding. .. . 


(b) Contents. The answer shall: (1) Clearly admit, deny, or 
explain each of the allegations of the Complaint and shall 
clearly set forth any defense asserted by the respondent; or 


(2) State that the respondent admits all the facts alleged in 
the complaint; or 


(3) State that the respondent admits the jurisdictional allega- 
tions of the complaint and neither admits nor denies the re- 
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maining allegations and consents to the issuance of an order 
without further procedure. 


(c) Default. Failure to file an answer within the time pro- 
vided under § 1.136(a) shall be deemed, for purposes of the 
proceeding, an admission of the allegations in the Complaint, 
and failure to deny or otherwise respond to an allegation of the 
Complaint shall be deemed, for purposes of the proceeding, an 
admission of said allegation, unless the parties have agreed to a 
consent decision pursuant to § 1.138. 


§ ie Procedure upon failure to file an answer or admission 
of facts. 


The failure to file an answer, or the admission by the answer 
of all the material allegations of fact contained in the com- 
plaint, shall constitute a waiver of hearing. Upon such admis- 
sion or failure to file, complainant shall file a proposed deci- 
sion, along with a motion for the adoption thereof, both of 
which shall be served upon the respondent by the Hearing 
Clerk. 


Within 20 days after service of such motion and proposed 
decision, the respondent may file with the Hearing Clerk objec- 
tions thereto. If the Judge finds that meritorious objections 
have been filed, complainant’s Motion shall be denied with 
supporting reasons. If meritorious objections are not filed, the 
Judge shall issue a decision without further procedure or hear- 
ing. 


§ 1.141 Procedure for Hearing. 

(a) Request for Hearing. Any party may request a hearing 
on the facts by including such request in the complaint or an- 
swer, or by a separate request, in writing, filed with the Hearing 
Clerk within the time in which an answer may be filed. Failure 
to request a hearing within the time allowed for the filing of the 
answer shall constitute a waiver of such hearing. 

The complaint contained allegations identical to the findings of fact, 
supra, and advised respondent that an answer must be filed with the 
Hearing Clerk within 20 days, and that “[f]ailure to file an answer 
within the time allowed therefor shall constitute an admission of the 
allegations in this complaint and a waiver of hearing” (Complaint at 3). 

In addition, the letter from the Hearing Clerk serving a copy of the 
complaint on respondent expressly and accurately advised respondent 
of the effect of failure to file an answer or plead specifically to any 
allegation of the complaint. The letter states: 

In accordance with the rules of practice governing proceedings 
under the Act, a copy of which is enclosed, you will have 20 
days from the receipt of this letter within which to file with the 
Hearing Clerk an original and three copies of your answer. 
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Your answer should contain a definite statement of the facts 
which constitute the grounds of defense, and should specifically 
admit, deny or explain each of the allegations of the complaint. 
Failure to file an answer to or plead specifically to any allega- 
tion of the complaint shall constitute an admission of such alle- 
gation. 

Within the same time allowed for the filing of your answer, you 
may, if you wish, request an oral hearing. Failure to file such a 
request will constitute a waiver, on your part, of oral hearing. 

After respondent failed to answer the complaint within 20 days, the 
Hearing Clerk notified respondent by a letter dated October 9, 1986, 
that his answer had not been timely filed. Only when served with com- 
plainant’s October 20, 1986, Motion for Adoption of Proposed Deci- 
sion did respondent file an answer on November 12, 1986, almost 6 
weeks after it was due. 

Respondent contends that his sister signed the certified receipt card 
as to the complaint when he was out of town, and that she forgot to give 
him the letter when she saw him about 2 weeks later. However, the 
circumstances as to the serving of the complaint are controlled by prior 
decisions holding that proper service is made when respondent is served 
with a certified mailing at his last known address and someone signs for 
the document. Jn re Carter, 46 Agric. Dec. __—s (Mar. 3, 1987) (de- 
fault order proper where timely answer not filed; respondent properly 
served where his mother signed the certified receipt card but failed to 
deliver the complaint to him); Jn re Cuttone, 44 Agric. Dec. 
(Aug. 20, 1985) (respondent Carl D. Cuttone properly served where 
complaint was signed for by Joseph A. Cuttone, who failed to deliver it 
to him), aff’d per curiam, 804 F.2d 153 (D.C. Cir. 1986) (unpub- 
lished); Jn re Buzun, 43 Agric. Dec. _ (June 13, 1984) (respondent 
Joseph Buzun properly served where complaint sent by certified mail to 
his residence was signed for by someone named Buzun, who failed to 
deliver it to him). 

The rules of practice applicable to the Department’s disciplinary pro- 
ceedings provide (7 C.F.R. § 1.147(b)): 

(b) Service; proof of service. Copies of all such documents 
or papers required or authorized by the rules in this part to be 
filed with the Hearing Clerk shall be served upon the parties by 
the Hearing Clerk, or by some other employee of the Depart- 
ment, or by a U.S. Marshal or deputy marshal. Service shall 
be made either (1) by delivering a copy of the document or 
paper to the individual to be served or to a member of the 
partnership to be served, or to the president, secretary, or 
other executive officer or any director of the corporation or 
association to be served, or to the attorney of record represent- 
ing such individual, partnership, corporation, organization, or 
association; or (2) by leaving a copy of the document or paper 
at the principal office or place of business or residence of such 
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individual, partnership, corporation, organization, or associa- 
tion, or of the attorney or agent of record and mailing by regu- 
lar mail another copy to such person at such address; or (3) by 
registering or certifying and mailing a copy of the document or 
paper, addressed to such individual, partnership, corporation, 
organization, or association, or to the attorney or agent of re- 
cord, at the last known residence or principal office or place of 
business of such person: Provided, That if the registered or 
certified document or paper is returned undelivered because 
the addressee refused or failed to accept delivery, the docu- 
ment or paper shall be served by mailing it by regular mail. 
Proof of service hereunder shall be made by the certificate of 
the person who actually made the service: Provided, That if 
the service be made by mail, as outlined in paragraph (b) (3) of 
this section, proof of service shall be made by the return post- 
office receipt, in the case of registered or certified mail, or by 
the certificate of the person who mailed the matter by regular 
mail. The certificate and post-office receipt contemplated 
herein shall be filed with the Hearing Clerk, and made a part 
of the record of the proceeding. 


Accordingly, under the plain provisions of the rules of practice, the 
default decision was properly issued. Although respondent raises no 
issue under the Due Process Clause, the Department’s rules of practice 
afford due process. To meet the requirement of due process of law, it 
is only necessary that notice of a proceeding be sent in a manner “rea- 
sonably calculated, under ail the circumstances, to apprise interested 
parties of the pendency of the action and afford them an opportunity to 
present their objections.” Mullane v. Central Hanover Bank & Trust 
Co., 339 U.S. 306, 314 (1950). And see NLRB v. Clark 468 F.2d 
459, 463-65 (Sth Cir. 1972). 

The Department’s rules of practice providing for service by certified 
mail to respondent’s residence, followed here, meet the requirement of 
due process of law. As held in Stateside Machinery Co., Ltd. v. Al- 
perin, 591 F.2d 234, 241-42 (3d Cir. 1979): 


Whether a method of service of process accords an intended 
recipient with due process depends on “whether or not the 
form of. . . service [used] is reasonably calculated to give him 
actual notice of the proceedings and an opportunity to be 
heard.” Milliken, 311 U.S. at 463, 61 S.Ct. at 343 (emphasis 
added); see Mullane v. Central Hanover Bank & Trust Co., 
339 U.S. 306, 315, 70 S.Ct. 652, 94 L.Ed. 865 (1950). As 
long as a method of service is reasonably certain to notify a 
person, the fact that the person nevertheless fails to receive 
process does not invalidate the service on due process grounds. 
In this case, Alperin attempted to deliver process by registered 
mail to defendant’s last known address. That procedure is a 
highly reliable means of providing notice of pending legal pro- 
ceedings to an adverse party. That Speigel nevertheless failed 
to receive service is irrelevant as a matter of constitutional law. 
[Omission and emphasis in original. ] 
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Similarly, in Fancher v. Fancher, 8 Ohio App.3d 79, 455 N.E.2d 
1344, 1346 (1982), the court held: 


It is immaterial that the certified mail receipt was signed by 
the defendant’s brother, and that his brother was not specifi- 
cally authorized to do so. The envelope was addressed to the 
defendant’s address and was there received; this is sufficient to 
comport with the requirements of due process that methods of 
service be reasonably calculated to reach interested parties. 
See Mullane v. Central Hanover Bank & Trust Co. (1950), 339 
on 306, 314, 70 S.Ct. 652, 94 L.Ed. 865. [Footnote omit- 
ted. 


Accordingly, the default order was properly issued in this case. Al- 
though on rare occasions default decisions have been set aside for good 
cause shown or where complainant did not object, 2? respondent has 


2 In re Veg-Pro Distributors, 42 Agric. Dec 273 (1983) (remand order), final 
decision, 42 Agric. Dec. 1173 (1983) (default decision set aside because service 
of the complaint by registered and regular mail was returned as undeliverable, and 
respondent’s license under the Perishable Agricultural Commodities Act had 
lapsed before service was attempted); Jn re J. Fleishman & Co., 38 Agric. Dec. 
789 (1978) (remand order), final decision, 37 Agric. Dec. 1175 (1978); In re 
Christ, L.A.W.A. Docket No. 24 (Nov. 12, 1974) (remand order ), final deci- 
sion, 35 Agric. Dec. 195 (1976); and see Jn re Gallop, 40 Agric. Dec. 217 (order 
vacating default decision) (case remanded to determine whether just cause exists 
for permitting late answer), final decision, 40 Agric. Dec. 1254 (1981). 
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shown no basis for setting aside the default decision here. * 


% See In re Zedric, 46 Agric. Dec. ___ (June 10, 1987) (default order proper 
where timely answer not filed); Jn re Schmidt & Son, Inc., 46 Agric. Dec. ___ 
(Apr. 6, 1987) (default order proper where timely answer not filed); Jn re Carter, 
46 Agric. Dec. __ (Mar. 3, 1987) (default order proper where timely answer not 
filed; respondent properly served where complaint sent to his last known address 
was signed for by someone); Jn re McDaniel, 45 Agric. Dec. __ (Dec. 8, 1986) 
(default order proper where timely answer not filed); Jn re Mayes, 45 Agric. Dec. 
___ (Nov. 24, 1986) (default order proper where answer not filed), appeal dock- 
eted, No. 87-3066 (6th Cir. Jan. 23, 1987); In re Pieszko, 45 Agric. Dec. ___ 
(Nov. 12, 1986) (default order proper where answer not filed); Jn re Henson, 45 
Agric. Dec. ___ (Nov. 4, 1986) (default order proper where answer admits or 
does not deny material allegations; Jn re Guffy, 45 Agric. Dec. ___ (Oct. 20, 
1986) (default order proper where answer, filed late, does not deny material alle- 
gations); Jn re Blaser, 45 Agric. Dec. _ (Sept. 9, 1986) (default order proper 
where answer does not deny material allegations); Jn re Northwest Orient Airlines, 
45 Agric. Dec. __ (Sept. 9, 1986) (default order proper where timely answer not 
filed); Jn re Schwartz, 45 Agric. Dec. _ (Aug. 12, 1986) (default order proper 
where timely answer not filed); Jn re Midas Navigation, Ltd., 45 Agric. Dec. __ 
(July 9, 1986) (default order proper where answer, filed late, does not deny mate- 
rial allegations); Jn re Gutman, 45 Agric. Dec. ___ (June 17, 1986) (default or- 
der proper where answer does not deny material allegations); Jn re Daul, 45 
Agric. Dec. ___ (Mar. 6, 1986) (default order proper where answer, filed late, 
does not deny material allegations); Jn re Eastern Air Lines, Inc., 44 Agric. Dec. 
____ (Sept. 23, 1985) (default order proper where timely answer not filed; irrele- 
vant that respondent’s main office did not promptly forward complaint to its attor- 
neys); Jn re Cuttone, 44 Agric. Dec. _ (Aug. 20, 1985) (default order proper 
where timely answer not filed; respondent Carl D. Cuttone properly served where 
complaint sent by certified mail to his last business address was signed for by 
Joseph A. Cuttone), aff’d per curiam, 804 F.2d 153 (D.C. Cir. 1986) (unpub- 
lished); Jn re Corbett Farms, Inc., 43 Agric. Dec. _ (Nov. 1, 1984) (default 
order proper where timely answer not filed; respondent cannot present evidence 
that it is unable to pay $54,000 civil penalty where it waived its right to a hearing 
by not filing a timely answer); Jn re Jacobson, 43 Agric. Dec. ____ (June 26, 
1984) (default order proper where timely answer not filed); Jn re Buzun, 43 Agric. 
Dec. ____ (June 13, 1984) (default order proper where timely answer not filed; 
respondent Joseph Buzun properly served where complaint sent by certified mail to 
his residence was signed for by someone named Buzun); Jn re Mayer, 43 Agric. 
Dec. ___ (Apr. 12, 1984 (decision as to respondent Doss) (default order proper 
where timely answer not filed; irrelevant whether respondent was unable to afford 
an attorney), appeal dismissed, No. 84-4316 (Sth Cir. July 25, 1984); In re 
Lambert, 43 Agric. Dec. ___ (Jan. 4, 1984) (default order proper where timely 
answer not filed); Jn re Berhow, 42 Agric. Dec. 764 (1983) (default order proper 
where timely answer not filed); Jn re Rubel, 42 Agric. Dec. 800 (1983) (default 
order proper where respondent acted without an attorney and did not understand 
the consequences and scope of a suspension order); Jn re Pastures, Inc., 39 
Agric. Dec. 395, 396-97 (1980) (default order proper where respondents misun- 
derstood the nature of the order that would be issued); Jn re Seal, 39 Agric. Dec. 
370, 371 (1980) (default order proper where timely answer not filed); Jn re 
Thomaston Beef & Veal, Inc., 39 Agric. Dec. 171, 172 (1980) (default order not 
set aside because of respondents’ contentions that they misunderstood the Depart- 
ment’s procedural requirements, when there is no basis for the misunderstanding). 
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The requirement in the Department’s rules of practice that respon- 
dent deny or explain any allegation of the complaint and set forth any 
defense in a timely answer is necessary to enable this Department to 
handle its large workload in an expeditious and economical manner. 
During the last fiscal year, the Department’s five ALJ’s (who do not 
have law clerks) disposed of 496 cases. The Department’s Judicial 
Officer disposed of 42 cases. In a recent month, 66 new cases were 
filed with the Hearing Clerk. 

The courts have recognized that administrative agencies “should be 
*free to fashion their own rules of procedure and to pursue methods of 
inquiry capable of permitting them to discharge their multitudinous du- 
ties.” ” 4 If respondent were permitted to contest some of the allega- 
tions of fact at this late date, or raise new issues, all other respondents 
in all other cases would have to be afforded the same privilege. Permit- 
ting such practice would greatly delay the administrative process and 
would require additional personnel. However, there is no basis for 
permitting respondent to present matters by way of defense at this time. 

Although respondent’s alleged defense will not be considered in this 
case, it should be noted that complainant does not concede that re- 
spondent has any legitimate defense. Complainant states in his brief 
(Complainant’s Response to Respondent’s Appeal to the Judicial Offi- 
cer at 6): 


In Count II and Exhibit C of his appeal, respondent claims 
that he owned the horse in question, but was not aware that the 
horse was going to be taken into Mexico for training and that 
he never gave his consent for this movement. Respondent’s 
assertion [is] not relevant in this appeal. Nevertheless, should 
the Default Decision and Order herein be set aside and nulli- 
fied, complainant wishes to go on record that it is prepared to 
present other evidence at hearing which will dispute and con- 
tradict respondent’s allegations. 


Moreover, in Count III of his appeal, respondent states that 
on or about November 10, 1986, complainant’s attorney “indi- 
cated to [r]espondent’s attorney that due to the circumstances, 
the Administrative Law Judge would reopen the investigation 
and allow us more time to answer the complaint.” Complain- 
ant’s attorney wishes to clarify this matter. When he was con- 
tacted on or about the above date by respondent’s attorney, 
David Escobar, concerning complainant’s Motion for Adoption 
of Proposed Decision and Order, complainant’s attorney in- 
formed Mr. Escobar that he should file a motion in opposition 
and that it would be for the Administrative Law Judge to de- 


* Cella v. United States, 208 F.2d 783, 789 (7th Cir. 1953), cert. denied, 347 
U.S. 1016 (1954), quoting from FCC v. Pottsville Broadcasting Co., 309 U.S. 
134, 143 (1940); accord Swift & Co. v. United States, 308 F.2d 849, 851-52 
(7th Cir. 1962). 





cide if a default was appropriate under the circumstances. At 
no time did complainant’s attorney state that the “Administra- 
tive Law Judge would reopen the investigation and allow... 
more time to answer the complaint.” 


For the foregoing reasons, the following order should be issued. 
Order 

Respondent Arturo Bejarano, Jr., is hereby assessed civil penalties 
totaling $2,500, which shall be payable to the “Treasurer of the United 
States,” by certified check or money order, and which shall be sent to 
“USDA, APHIS Field Servicing Office, Accounting Section, Butler 
Square West, Sth Floor, 100 North 6th Street, Minneapolis, Minne- 
sota 55403,” within 30 days after service on respondent of this order. 
Respondent shall indicate on the certified check or money order that 
payment is in reference to A.Q. Docket 292. 


In re: ALFRED FLUITT. 
A.Q. Docket No. 188. 
Order filed June 22, 1987. 


Order issued by William J. Weber, Administrative Law Judge. 
ORDER DISMISSING THE COMPLAINT 


Complainant filed a Motion to dismiss the complaint since it has 
been determined that formal adjudication will not be necessary in this 
matter in order to effectuate the purposes of the program. 

IT SHOULD BE AND HEREBY IS ORDERED that the complaint is 
dismissed without prejudice. 


In re: JOSEPH HRDLICKA and HRDLICKA BROS. LIVESTOCK 
SALES, INC. 


A.Q. Docket No. 248. 
Order filed June 1, 1987. 


Order issued by William J. Weber, Administrative Law Judge. 


ORDER DISMISSING COMPLAINT 
Complainant avers that additional information concerning the cap- 
tioned matter has been received and therefore moves that the com- 
plaint be dismissed without prejudice. 
IT SHOULD BE AND HEREBY IS ORDERED that the complaint is 
dismissed without prejudice. 





PAUL B. SEMRAD AND DAVID HAYES 


In re: LOUIS A. RICHARD. 
A.Q. Docket No. 149. 
Order filed June 3, 1987. 


Order issued by William J. Weber, Administrative Law Judge. 


ORDER DISMISSING THE COMPLAINT 


On a Motion to Dismiss, Complainant avers that formal adjudication 
will not be necessary in this matter in order to effectuate the purposes 
of the program. 

IT SHOULD BE, AND HEREBY IS ORDERED, that the complaint 
is dismissed without prejudice. 


In re: PAUL B. SEMRAD and DAVID HAYES. 
A.Q. Docket No. 279. 
Order filed June 22, 1987. 


Order issued by Edward H. McGrail, Administrative Law Judge. 
ORDER DISMISSING COMPLAINT AGAINST DAVID HAYES 


For good cause shown in complainant’s Motion to Dismiss, filed June 
17, 1987, 

IT IS ORDERED, that the complaint filed in this matter on July 11, 
1986, be, and hereby is, dismissed against respondent David Hayes. 





ANIMAL WELFARE ACT 


In re: ANIMAL LAND, INC., and PAUL LUKARIS. 
AWA Docket No. 411. 
Order filed June 5, 1987. 


Order issued by William J. Weber, Administrative Law Judge. 
ORDER 


Complainant has moved to dismiss this case. 

In support of complainant’s motion, complainant has stated that re- 
spondents are no longer operating the business which gave rise to the 
charges in this case. 

WHEREFORE, FOR GOOD CAUSE SHOWN, it is ordered that this 
complaint is dismissed without prejudice. 


In re: MRS. EYLOE CLARK d/b/a LOVERS KENNEL. 
AWA Docket No. 119. 
Order filed June 10,1987. 


Order issued by Victor W. Palmer, Administrative Law Judge. 
ORDER 


Complainant has moved to dismiss this case, stating that further pro- 
ceeding are not necessary to effectuate the purposes of the Animal 
Welfare Act because respondent is no longer licensed nor operating as 
a dealer under the Act. 

Accordingly, it is ordered that the complaint is this matter be, and 
hereby is, dismissed, without prejudice. 


In re: DELORES EWING. 
AWA Docket No. 302. 
Order filed June 9, 1987. 


Order issued by Dorothea A. Baker, Administrative Law Judge. 


ORDER 


Complainant has moved to dismiss this case, stating that further pro- 
ceedings are not necessary to effectuate the purposes of the Animal 
Welfare Act because respondent has become licensed as a dealer and is 
operating in compliance with the Act and the regulations and standards 
issued thereunder. 





HERBERT & PATRICIA NIELSEN AND LAGOON DEER PARK, INC. 


Accordingly, it is ordered that the complaint in this action be, and 
hereby is, dismissed, without prejudice. 


In re: THE FLYING TIGER LINE, INC. 
AWA Docket No. 331. 
Order filed June 11, 1987. 


Order issued by Victor W. Palmer, Administrative Law Judge. 
ORDER 


Complainant has moved to dismiss this case, stating that further pro- 
ceedings are not necessary to effectuate the purposes of the Animal 
Welfare Act. 

Accordingly, it is ordered that the complaint in this action be, and 
hereby is, dismissed, without prejudice. 


In re: GAMMA DIAGNOSTIC LABORATORIES, INC. 
AWA Docket No. 348. 
Order filed June 8, 1987. 


Order issued by William J. Weber, Administrative Law Judge. 


ORDER 


Complainant has moved to dismiss this case. 

In support of complainant’s motion, complainant has stated that 
since 1984 the respondent has filed its annual reports in compliance 
with 9 C.F.R. § 2.28. 

WHEREFORE, FOR GOOD CAUSE SHOWN, it is hereby ordered 
that this complaint is dismissed without prejudice 


In re: HERBERT and PATRICIA NIELSEN and LAGOON DEER 
PARK, INC. 


AWA Docket No. 347. 
Order filed June 10, 1987. 


Order issued by William J. Weber, Administrative Law Judge. 
ORDER 
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Complainant has moved to dismiss this case. 

In support of complainant’s motion, complainant has stated that re- 
spondent’s facility is currently operating in compliance with the Act, 
regulations and standards. 

WHEREFORE, FOR GOOD CAUSE SHOWN, it is hereby ordered 
that this complaint is dismissed without prejudice. 


In re: RIDGLAN RESEARCH FARM, INC. 
AWA Docket No. 332. 
Order filed June 11, 1987. 


Order issued by Victor W. Palmer, Administrative Law Judge. 
ORDER 


Complainant has moved to dismiss this case, stating that further pro- 
ceeding are not necessary to effectuate the purposes of the Animal 
Welfare Act. 


Accordingly, it is ordered that the complaint in this action be, and 
hereby is, dismissed, without prejudice. 


In re: GARY TE STROETE d/b/a ARLO FARMS. 
AWA Docket No. 321. 
Order filed June 15, 1987. 


Order issued by Victor W. Palmer, Administrative Law Judge. 
ORDER 


Complainant has moved to dismiss this case, stating that further pro- 
ceeding are not necessary to effectuate the purposes of the Animal 
Welfare Act. 


Accordingly, it is ordered that the complaint in this action be, and 
hereby is, dismissed, without prejudice. 


In re: STANLEY AND LINDA WAGNER d/b/a WAGNERS REGIS- 
TERED DOGS. 


AWA Docket No. 400. 
Order filed June 15, 1987. 


Order issued by Dorothea A. Baker, Administrative Law Judge. 
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SUPPLEMENTAL ORDER 


On October 31, 1986, an order was issued in the above-captioned 
matter, which, inter alia, suspended respondents’ license (81-A-15) 
for thirty (30) days and thereafter until respondents complied with the 
Act and the regulations and standards issued thereunder. This suspen- 
sion began on December 26, 1986. 

The respondents have demonstrated to APHIS that they are in full 
compliance with the Act and the regulations and standards issued 
thereunder. Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the or- 
der issued October 31, 1986, is terminated. The order shall remain in 
effect in all other respects. 





HORSE PROTECTION ACT 


In re: BOB ADKISSON and JOHN D. LAY. 
HPA Docket No. 138. 
Order filed June 11, 1987. 


Order issued by Victor W. Palmer, Administrative Law Judge. 
ORDER 

Complainant has moved that the complaint in this action be dis- 
missed, stating that further proceedings in this mater are not necessary 
to effectuate the purposes of the Horse Protection Act and would not 
be in the public interest. 

Accordingly, it is ordered that the complaint be, and hereby is dis- 
missed. 


In re: STEVE BEECH, S.W. BEECH, BUDDY KIRBY and DUDE 
CROWDER. 


HPA Docket No. 123. 
Order filed June 11, 1987. 


Order issued by Victor W. Palmer, Administrative Law Judge. 
ORDER 

Complainant has moved that the complaint in this action be dis- 
missed, stating that one of the respondents, Mr. Kirby, is deceased, 
and that further proceedings in this matter are not necessary to effectu- 
ate the purposes of the Horse Protection Act and would not be in the 
public interest. 

Accordingly, it is ordered that the complaint be, and hereby is, dis- 
missed. 


In re: BUDDY KIRBY and DUDE CROWDER. 
HPA Docket No. 142. 
Order filed June 11, 1987. 


Order issued by Victor W. Palmer, Administrative Law Judge. 


ORDER 


Complainant has moved that the complaint in this action be dis- 
missed, stating that one of the respondents, Mr. Kirby, is deceased, 
and that further proceedings in this matter are not necessary to effectu 


940 





HERMAN WARREN AND JAMES M. HAWKINS 
ate the purposes of the Horse Protection Act and would not be in the 
public interest. 


Accordingly, it is ordered that the complaint be, and hereby is, dis- 
missed. 


In re: BUDDY KIRBY, WINK GROOVER, and DUDE CROWDER. 
HPA Docket No. 126. 
Order filed June 11, 1987. 


Decision by Victor W. Palmer, Administrative Law Judge. 
ORDER 


Complainant has moved that the complaint in this action be dis- 
missed, stating that one of the respondents, Mr. Kirby, is deceased, 
and that further proceedings in this matter are not necessary to effectu- 
ate the purposes of the Horse Protection Act and would not be in the 
public interest. 

Accordingly, it is ordered that the complaint be, and hereby is, dis- 
missed. 


In re: CHARLES TERRY and ELMORE BROCK. 
HPA Docket No. 101. 
Order filed June 11, 1987. 


Order issued by Victor W. Palmer, Administrative Law Judge. 
ORDER 


Complainant has moved that the complaint in this action be dis- 
missed, stating that further proceedings in this matter are not necessary 
to effectuate the purposes of the Horse Protection Act and would not 
be in the public interest. 

Accordingly, it is ordered that the complaint be, and hereby is dis- 
missed. 


In re: HERMAN WARREN and JAMES M. HAWKINS. 
HPA Docket No. 118. 
Order filed June 11, 1987. 


Order issued by Victor W. Palmer, Administrative Law Judge. 
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ORDER 


Complainant has moved that the complaint in this action be dis- 
missed, stating that one of the respondents, Mr. Warren, is deceased, 
and that further proceedings in this matter are not necessary to effectu- 
ate the purposes of the Horse Protection Act and would not be in the 
public interest. 

Accordingly, it is ordered that the complaint be, and hereby is, dis- 
missed. 


In re: HERMAN WARREN and FRED PAYNE. 
HPA Docket No. 119. 
Order filed June 11, 1987. 


Order issued by Victor W. Palmer, Administrative Law Judge. 
ORDER 


Complainant has moved that the complaint in this action be dis- 
missed, stating that one of the respondents, Mr. Warren, is deceased, 
and that further proceedings in this matter are not necessary to effectu- 
ate the purposes of the Horse Protection Act and would not be in the 
public interest. 

Accordingly, it is ordered that the complaint be, and hereby is, dis- 
missed. 


In re: HERMAN WARREN and DR. DEWEY WOOD. 
HPA Docket No. 117. 
Order filed June 11, 1987. 


Decision by Victor W. Palmer, Administrative Law Judge. 


ORDER 


Complainant has moved that the complaint in this action be dis- 
missed, stating that one of the respondents, Mr. Warren, is deceased, 
and that further proceedings in this matter are not necessary to effectu- 
ate the purposes of the Horse Protection Act and would not be in the 
public interest. 

Accordingly, it is ordered that the complaint be, and hereby is, dis- 
missed. 





JOE WEBB AND VERDON WALKER 


In re: JOE WEBB. 
HPA Docket No. 130. 
Order filed June 11, 1987. 


Order issued by Victor W. Palmer, Administrative Law Judge. 
ORDER 


Complainant has moved that the complaint in this action be dis- 
missed, stating that further proceedings in this matter are not necessary 
to effectuate the purposes of the Horse Protection Act and would not 
be in the public interest. 

Accordingly, it is ordered that the complaint be, and hereby is dis- 
missed. 


In re: JOE WEBB, GERALD SMITH and INSTANT WALKIN’ 
COMPANY. 


HPA Docket No. 160. 
Order filed June 11, 1987. 


Order issued by Victor W. Palmer, Administrative Law Judge. 
ORDER 


Complainant has moved that the complaint in this action be dis- 
missed, stating that further proceedings in this matter are not necessary 
to effectuate the purposes of the Horse Protection Act and would not 
be in the public interest. 

Accordingly, it is ordered that the complaint be, and hereby is dis- 
missed. 


In re: JOE WEBB and VERDON WALKER. 
HPA Docket No. 140. 
Order filed June 11, 1987. 


Order issued by Victor W. Palmer, Administrative Law Judge. 


ORDER 
Complainant has moved that the complaint in this action be dis- 
missed, stating that further proceedings in this matter are not necessary 
to effectuate the purposes of the Horse Protection Act and would not 
be in the public interest. 
Accordingly, it is ordered that the complaint be, and hereby is dis- 
missed. 





PACKERS AND STOCKYARDS ACT 


DISCIPLINARY DECISIONS 


In re: ROBERT E. PARCHMAN, VIRGIL R. (RAY) LEMONS, and 
JACK E. HAMILTON. 


P&S Docket No. 6602. 
Order filed June 29, 1987. 


Order by Donald A. Campbell, Judicial Officer. 
STAY ORDER 


The civil penalty and suspension provisions of the order previously 
issued in this case are hereby stayed pending the outcome of proceed- 
ings for judicial review. 

The cease and desist provisions shall remain in effect. 


In re: DAVID L. REED. 
P&S Docket No. 6773. 
Decision and order filed April 16, 1987. 


Dealer —Market agency—Adequate bond coverage—Suspension of reg- 
istration—Civil penalty. 


Eric Paul, for complainant. 
Marvin V. Colton, Albia, Iowa, for respondent. 


Decision issued by Edward H. McGrail, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION OF FACTS BY 
REASON OF DEFAULT 

This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. § 181 et seq.), 
herein referred to as the Act, instituted by a complaint filed by the 
Administrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging that the respondent wilfully vio- 
lated the Act and the regulations promulgated thereunder (9 C.F.R. § 
201.1 et seq.). 

Copies of the complaint and Rules of Practice (7 C.F.R. § 1.130 et 
seq.) governing proceedings under the Act were served on the respon- 
dent by certified mail. Respondent was informed in a letter of service 
that an answer should be filed pursuant to the Rules of Practice and 
that failure to answer would constitute an admission of all the material 
allegations contained in the complaint. 

Respondent requested and was granted a ten day extension of time, 
until December 10, 1986, in which to file an answer and has failed to 
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DAVID L. REED 


file an answer. The material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer, are adopted and set 
forth herein as findings of fact. 
This decision and order, therefore, is issued pursuant to section 
1.139 of the Rules of Practice (7 C.F.R. § 1.139). 
Findings of Fact 


1. (a) David L. Reed, hereinafter referred to as the respondent, is an 
individual whose business mailing address is 417 Washington Avenue, 
Albia, Iowa 52531. 

(b) The respondent is, and at all times material herein was: 

(1) Engaged in the business of buying and selling livestock in 
commerce for his own account and buying livestock in commerce on a 
commission basis; and 

(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account and as a mar- 
ket agency to buy livestock in commerce on a commission basis. 

2. Respondent was notified by certified mail received June 18, 1979, 
that the surety bond he maintained to secure the performance of his 
livestock obligations under the Act would terminate on July 11, 1979. 
Respondent was further notified that if he continued his livestock op- 
erations under the Act without providing adequate bond coverage or its 
equivalent, he would be in violation of section 312(a) of the Act (7 
U.S.C. § 213(a)), and sections 201.29 and 201.30 of the regulations. 
By certified letter received May 27, 1986, respondent was again noti- 
fied that he would be in violation of the Act and regulations if he con- 
tinued operating without adequate bond coverage. Notwithstanding 
such notices, respondent has engaged in the business of a dealer buying 
and selling livestock in commerce for his own account and the business 
of a market agency buying livestock on commerce on a commission 
basis without maintaining an adequate bond or its equivalent as re- 
quired by the Act and the regulations. 

Conclusions 


By reason of the facts found in Finding of Fact 2 herein, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)), and 
sections 201.29 and 201.30 of the regulations (9 C.F.R. §§ 201.29, 
201.30). 

Order 


Respondent David L. Reed, his agents and employees, directly or 
through any corporate or other device, shall cease and desist from en- 
gaging in business in any capacity for which bonding is required under 
the Packers and Stockyards Act, as amended and supplemented, and 
the regulations, without filing and maintaining an adequate bond or its 
equivalent, as required by the Act and the regulations. 
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Respondent is suspended as a registrant under the Act until he com- 
plies fully with the bonding requirements under the Act and the regula- 
tions. When respondent demonstrates that he is in full compliance with 
such bonding requirements, a supplemental order will be issued in this 
proceeding terminating this suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), 
respondent is hereby assessed a civil penalty in the amount of Five 
Hundred Dollars ($500.00). 

This decision and order shall become final without further proceed- 
ings 35 days after service hereof unless appealed to the Judicial Officer 
within 30 days after service (7 C.F.R. §§ 1.139, 1.145). 

Copies hereof shall be served on the parties. 

[This decision and order became final June 15, 1987.—Editor.] 


In re: SELECTED MEATS, INC., and JOSEPH A. MEINDL. 
P&S Docket No. 6845. 

Decision and order filed April 30, 1987. 

Packer—Operating without bond coverage—Civil penalty. 


Eric Paul, for complainant. 


Respondent, pro se. 


Decision issued by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION OF FACTS BY 
REASON OF DEFAULT 

This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. § 181 et seq.), 
herein referred to as the Act, instituted by a Complaint and Notice of 
Hearing filed by the Administrator, Packers and Stockyards Admini- 
stration, United States Department of Agriculture, charging that the 
respondents wilfully violated the Act and the regulations promulgated 
thereunder (9 C.F.R. § 201.1 et seq.). 

Copies of the Complaint and Notice of Hearing and Rules of Practice 
(7 C.F.R. § 1.130 et seq.) governing proceedings under the Act were 
served on the respondents by certified mail. Respondents were in- 
formed in a letter of service that an answer should be filed pursuant to 
the Rules of Practice and that failure to answer would constitute an 
admission of all the material allegation contained in the Complaint and 
Notice of Hearing. Respondents sought and were granted an extension 
until March 26, 1987, in which to file an answer. 

The material facts alleged in the Complaint and Notice of Hearing, 
which are admitted by respondents’ failure to file an answer, are 
adopted and set forth herein as findings of fact. 
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SELECTED MEATS, INC. AND JOSEPH A. MEINDL 


This decision and order, therefore, is issued pursuant to section 

1.139 of the Rules of Practice (7 C.F.R. § 1.139). 
Findings of Fact 

1. (a) Selected Meats, Inc., hereinafter referred to as the corporate 
respondent, is a corporation with its principal place of business located 
at Kingsford Heights, Indiana 46346. Respondent’s mailing address is 
P. O. Box 188, Range Road, Kingsford Heights, Indiana 46346. 

(b) The corporate respondent is, and at all times material herein 
was: 

(1) Engaged in the business of buying livestock in commerce 
for purposes of slaughter and of manufacturing or preparing meats or 
meat food products for sale or shipment in commerce; and 

(2) A packer within the meaning of that term as defined in the 
Act and subject to the provisions of the Act. 

(c) Respondent’s average annual purchases of livestock exceed 
$500,000.00. 

(d) Joseph A. Meindl, hereinafter referred to as respondent 
Meindl, is, and at all times material herein was: 

(1) An individual whose business mailing address is P.O. Box 
188, Range Road, Kingsford Heights, Indiana 46346; 

(2) President and sole stockholder of the corporate respon- 
dent; and 

(3) Responsible for the direction, management and control of 
the corporate respondent. 

2. (a) The Packers and Stockyards Administration notified respon- 
dents by certified mail that they were required to file and maintain a 
$95,000.00 surety bond to secure the performance of their livestock 
obligations under the Act. Respondents were further informed that 
they were on formal notice that they were operating in violation of the 
bonding requirements of the Act and if no bond or its equivalent was 
received, a formal complaint seeking a cease and desist order and civil 
penalty would be instituted. Notwithstanding such notice, respondents 
have continued to buy livestock in commerce for purposes of slaughter 
without filing and maintaining the required bond or its equivalent. 

(b) Respondents presently do not have the required bond or its 
equivalent. 
Conclusions 

By reason of the facts found in Finding of Fact 2 herein, respondents 
have wilfully violated section 202(a) of the Act (7 U.S.C. § 192(a)), 
and sections 201.29 and 201.30 of the regulations (9 C.F.R. §§ 
201.29, 201.30). 

Order 

Respondent Selected Meats, Inc., its officer, directors, agents, em- 

ployees, successors and assigns, and respondent Joseph A. Meindl, di- 
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rectly or through any corporate or other device, in connection with 
their operations as a packer subject to the Act, shall cease and desist 
from purchasing livestock for slaughter without filing and maintaining a 
reasonable bond or its equivalent, as required by the Act and the regu- 
lations. 

In accordance with section 203(b) of the Act (7 U.S.C. § 193(b)), 
respondents are jointly and severally assessed a civil penalty in the 
amount of Five Thousand Dollars ($5,000.00). 

This decision and order shall become final without further proceed- 
ings 35 days after service hereof unless appealed to the Judicial Officer 
within 30 days after service (7 C.F.R. §§ 1.139, 1.145). 

Copies hereof shall be served on the parties. 

[This decision and order became final for respondent Selected 
Meats, Inc. on June 15, 1987, and for respondent Joseph A. Meindl 
on June 12, 1987.—Editor.] 


In re: LES ZEDRIC, d/b/a MONMOUTH LIVESTOCK SALES. 
P&S Docket No. 6778. 
Decision and order filed June 10, 1987. 


Dealer—Market Agency—Improper maintenance of custodial ac- 
count—Issuing insufficient funds checks—Failing to remit, when due, 
proceeds due consignors—Failure to file timely answer to complaint 
constitutes admission of allegations and waiver of hearing—Suspension 
of registration. 


Summary: The Judicial Officer affirmed Administrative Law Judge Palmer’s initial 
default Decision and Order suspending respondent’s registration for 28 days and 
thereafter until he demonstrates that the deficit in his “Custodial Account for Ship- 
pers’ Proceeds” has been eliminated, and ordering respondent to cease and desist 
from improperly maintaining his custodial account, issuing insufficient funds 
checks, and failing to remit, when due, the full amount of the proceeds due consign- 
ors from the sale of their livestock. Respondent’s failure to file a timely answer 
constitutes an admission of the allegations in the complaint and a waiver of hearing. 
It is the practice of this Department to refuse to receive a tardy answer even if a 
clearly meritorious defense is alleged in a tardy answer. Even if respondent were 
permitted to raise the issues presented in his tardy answer, it would be to no avail. 
Respondent contends that his bank wrongfully took $30,000 from his custodial ac- 
count, but that would not explain why respondent transferred $260,000 from his 
custodial account to his trading account or general account. If the cases had gone 
to a hearing, respondent’s registration might have been suspended for more than 28 
days. 

Edward M. Silverstein, for complainant. 

Barry M. Barash, Galesburg, Illinois, for respondent. 


Initial Default Decision and Order issued by Victor W. Palmer, Acting Chief Ad- 
ministrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 
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LES ZEDRIC d/b/a MONMOUTH LIVESTOCK SALES 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. § 181 et seq.). ' 
An initial default Decision and Order was filed on March 10, 1987, by 
Acting Chief Administrative Law Judge Victor W. Palmer (ALJ) sus- 
pending respondent’s registration for 28 days and thereafter until he 
demonstrates that the deficit in his “Custodial Account for Shippers’ 
Proceeds” has been eliminated, and ordering respondent to cease and 
desist from improperly maintaining his custodial account, issuing insuf- 
ficient funds checks, and failing to remit, when due, the full amount of 
the proceeds due consignors from the sale of their livestock. 

On April 1, 1987, respondent appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases 
subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 
2.35). 2 The case was referred to the Judicial Officer for decision on 
April 24, 1987. 

Based upon a careful consideration of the record, the initial Decision 
and Order is adopted as the final Decision and Order in this case, ex- 
cept that one clause is omitted from the third sentence of the fifth 
paragraph, and the effective date of the order is changed in view of 
respondent’s appeal. Additional conclusions by the Judicial Officer 
follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. § 181 et seq.), 
herein referred to as the Act, instituted by a complaint filed by the 
Administrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging that the respondent willfully vio- 
lated the Act and the regulations promulgated thereunder (9 C.F.R. § 
201.1 et seq.). 

Copies of the complaint and Rules of Practice (7 C.F.R. § 1.130 et 
seq.) governing proceedings under the Act were served on the respon- 


' See generally Campbell, The Packers and Stockyards Act Regulatory Program, 
in 1 Davidson, Agricultural Law, ch. 3 (1981 and 1986 Cum. Supp.), and Carter, 
Packers and Stockyards Act, in 10 Harl, Agricultural Law, ch. 71 (1980). 


2 The position of Judicial Officer was established pursuant to the Act of April, 4, 
1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. 
Reg. 3219 (1953), reprinted in 5 U. S. C. app. at 1068 (1982). The Depart- 
ment’s present Judicial Officer was appointed in January 1971, having been in- 
volved with the Department’s regulatory programs since 1949 (including 3 years’ 
trial litigation; 10 years’ appellate litigation relating to appeals from the decisions 
of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program) (December 1962-January 1971). 
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dent by certified mail. Respondent was informed in a letter of service 
that an answer should be filed pursuant to the Rules of Practice and 
that failure to answer would constitute an admission of all the material 
allegations contained in the complaint. 

Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the complaint, 
which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 
1.139 of the Rules of Practice (7 C.F.R. § 1.139): 

Respondent’s answer was not filed until three months after the due 
date. The response to complainant’s motion for decision was also re- 
ceived by the Hearing Clerk a day late. Under governing Departmental 
practice, a tardy answer is not received and a default decision is issued 
in such circumstances. See Carl D. Cuttone, d/b/a Joseph A. Cuttone 
Co., 44 Agric Dec. __—s (August 20, 1985), aff’d, 804 F.2d 153 (D.C. 
Cir. 1986) (unpublished); Joseph Buzun, d/b/a Rocky Hill Farm, 43 
Agric. Dec. _ (July 13, 1984); and Mel’s Produce, Inc., 40 Agric. 
Dec. 792 (1981). Reasons sufficient to constitute a meritorious de- 
fense are not set forth in respondent’s objections to complainant’s mo- 
tion for decision. 

Respondent asserts that $30,000 of the deficiency in his custodial 
account is due to an improper transfer of funds by his bank over which 
he had no control. But this leaves unexplained the complaint’s allega- 
tions that he transferred $200,000.00 from his custodial account to his 
trading account/general account, and failed to reimburse the custodial 
account for bad debts. Moreover, when the complaint and the answer 
are compared, it appears that respondent issued bad checks for two 
weeks before the bank’s transfer of the funds and for three months 
afterwards. For these reasons, the answer is not accepted and com- 
plainant’s motion for proposed decision is granted. The following find- 
ings, conclusions and order are hereby entered. 


Findings of Fact 


1. (a) Les Zedric, hereinafter referred to as the respondent, is an 
individual doing business as Monmouth Livestock Sales, whose mailing 
address is Box 59, Route 2, Monmouth, Illinois 61462. 

(b) Respondent, at all times material herein, was: 
(1) Engaged in the business of buying and selling livestock in 
commerce on a commission basis; and 
(2) Registered with the Secretary of Agriculture as a market 
agency to buy and sell livestock on a commission basis in commerce, 
and as a dealer to buy and sell livestock in commerce. 

2. Respondent, during the period January, 1986, through February, 
1986, failed to properly maintain and use its “Custodial Account for 
Shippers’ Proceeds,” hereinafter referred to as the custodial account, 
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LES ZEDRIC d/b/a MONMOUTH LIVESTOCK SALES 


thereby endangering the faithful and prompt accounting thereof, and 
payment of the portions thereof due the owners and consignors of live- 
stock, in that: 

(a) As of November 26, 1985, respondent had outstanding 
checks drawn on his custodial account in the amount of $152,835.39, 
and had, to offset such checks, an overdraft in his custodial account in 
the amount of $12,672.79, no deposits in transit, and proceeds receiv- 
able in the amount of $1,439.29, resulting in a deficiency of 
$164,068.89; 

(b) As of January 31, 1986, respondent had outstanding checks 
drawn on his custodial account in the amount of $273,478.66, and 
had, to offset such checks, cash in his custodial account in the amount 
of $34,381.58, no deposits in transit, and proceeds receivable in the 
amount of $18,921.17, resulting in a deficiency of $220,175.91; 

(c) As of February 26, 1986, respondent had outstanding checks 
drawn on his custodial account in the amount of $73,272.28, and had, 
to offset such checks, an overdraft in his custodial account in the 
amount of $7,782.09, no deposits in transit, and proceeds receivable in 
the amount of $4,800.67, resulting in a deficiency of $76,253.70; and 

(d) The shortages described above were caused, in part, by 
(1) the respondent’s failure to reimburse the custodial account for bad 
debts; (2) the respondent’s transfer, during the period September 
1985, through January 31, 1986, of $260,277.08 from his custodial 
account to either his trading account or his general account; and 
(3) the unauthorized transfer of $30,000.00 from his custodial account 
by Monmouth Trust and Savings Bank, which amount was applied to a 
note (No. 80120). 

3. (a) Respondent, on or about the dates and in the transactions set 
forth in paragraph III of the complaint and in various other transac- 
tions, issued checks in payment of the net proceeds due from the sale 
of consigned livestock, which checks were returned unpaid by the bank 
upon which they were drawn because respondent did not have and 
maintain sufficient funds on deposit and available in the account upon 
which such checks were drawn to pay such checks when presented. 

(b) In connection with the transactions set forth in paragraph 
III(a) of the complaint, respondent failed to remit, when due, the full 
purchase price due from the sale of consigned livestock. 


Conclusions 


By reason of the facts found in Finding of Fact 2 herein, respondent 
has willfully violated sections 307 and 312(a) of the Act (7 U.S.C. 
§§ 208, 213(a)), and section 201.42 of the regulations (9 C.F.R. 
§ 201.42). 





By reason of the facts found in Finding of Fact 3 herein, respondent 
has willfully violated sections 312(a) and 409 of the Act (7 U.S.C. 
§§ 213(a) and 228b). 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Under the Department’s rules of practice governing formal ad- 
judicatory administrative proceedings instituted by the Secretary, a re- 
spondent’s failure to file a timely answer or deny the allegations of the 
complaint constitutes an admission of the allegations in the complaint 
and a waiver of hearing. Specifically, the rules of practice provide (7 
C.F.R. §§ 1.136(a)-(c), .139, .141(a)): 


§ 1.136 Answer. 


(a) Filing and service. Within 20 days after the service of 
the complaint . . . the respondent shall file with the Hearing 
Clerk an answer signed by the respondent or the attorney of 
record in the proceeding... . 


(b) Contents. The answer shall: (1) Clearly admit, deny, or 
explain each of the allegations of the Complaint and shall 
clearly set forth any defense asserted by the respondent; or 


(2) State that the respondent admits all the facts alleged in 
the complaint; or 


(3) State that the respondent admits the jurisdictional allega- 
tions of the complaint and neither admits nor denies the re- 
maining allegations and consents to the issuance of an order 
without further procedure. 


(c) Default. Failure to file an answer within the time pro- 
vided under § 1.136(a) shall be deemed, for purposes of the 
proceeding, an admission of the allegations in the Complaint, 
and failure to deny or otherwise respond to an allegation of the 
Complaint shall be deemed, for purposes of the proceeding, an 
admission of said allegation, unless the parties have agreed to a 
consent decision pursuant to § 1.138. 


§ 1.139 Procedure upon failure to file an answer or admission 
of facts. 


The failure to file an answer, or the admission by the answer 
of all the material allegations of fact contained in the com- 
plaint, shall constitute a waiver of hearing. Upon such admis- 
sion or failure to file, complainant shall file a proposed deci- 
sion, along with a motion for the adoption thereof, both of 
which shall be served upon the respondent by the Hearing 
Clerk. 


Within 20 days after service of such motion and proposed 
decision, the respondent may file with the Hearing Clerk objec- 
tions thereto. If the Judge finds that meritorious objections 
have been filed, complainant’s Motion shall be denied with 
supporting reasons. If meritorious objections are not filed, the 
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Judge shall issue a decision without further procedure or hear- 
ing. 


§ 1.141 Procedure for Hearing. 

(a) Request for Hearing. Any party may request a hearing 
on the facts by including such request in the complaint or an- 
swer, or by a separate request, in writing, filed with the Hearing 
Clerk within the time in which an answer may be filed. Failure 
to request a hearing within the time allowed for the filing of the 
answer shall constitute a waiver of such hearing. 

The complaint contained allegations virtually identical to the findings 
of fact, supra, and advised respondent that an answer must be filed 
with the Hearing Clerk within 20 days, and that failure to file an answer 
shall constitute an admission of all the material allegations of the com- 
plaint (Complaint at 4-5). 

In addition, the letter from the Hearing Clerk serving a copy of the 
complaint on respondent expressly and accurately advised respondent 
of the effect of failure to file an answer or plead specifically to any 
allegation of the complaint. The letter states: 


In accordance with the rules of practice governing proceedings 
under the Act, a copy of which is enclosed, you will have 20 
days from the receipt of this letter within which to file with the 
Hearing Clerk an original and four copies of your answer. 
Your answer should contain a definite statement of the facts 
which constitute the grounds of defense, and should specifically 
admit, deny or explain each of the allegations of the complaint. 
Failure to file an answer to or plead specifically to any allega- 
tion of the complaint shall constitute an admission of such alle- 
gation. 


Within the same time allowed for the filing of your answer, you 
may, if you wish, request an oral hearing. Failure to file such a 
request will constitute a waiver, on your part, of oral hearing. 
After respondent failed to answer the complaint within 20 days, the 
Hearing Clerk notified respondent by a letter dated December 1, 1986, 
that his answer had not been timely filed. Only when served with com- 
plainant’s January 16, 1987, Motion for Adoption of Proposed Deci- 
sion did respondent file an answer on February 18, 1987, almost 3 
months after it was due. Even then, respondent’s answer gives no rea- 
sor why it was not filed on time, and argues only that his bank took 
$30,000 from his custodial account without authorization. That de- 
fense, even if allowed, would explain only a small fraction of respon- 
dent’s serious violations. 
Accordingly, the default order was properly issued in this case. Al- 
though on rare occasions default decisions have been set aside for good 
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cause shown or where complainant did not object, * respondent has 
shown no basis for setting aside the default decision here. ¢ 

The requirement in the Department’s rules of practice that respon- 
dent deny or explain any allegation of the complaint and set forth any 
defense in a timely answer is necessary to enable this Department to 
handle its large workload in an expeditious and economical manner. 
During the last fiscal year, the Department’s five ALJ’s (who do not 
have law clerks) disposed of 496 cases. The Department’s Judicial 
Officer disposed of 42 cases. In a recent month, 66 new cases were 
filed with the Hearing Clerk. 

The courts have recognized that administrative agencies “should be 
’free to fashion their own rules of procedure and to pursue methods of 
inquiry capable of permitting them to discharge their multitudinous du- 


3 In re Veg-Pro Distributors, 42 Agric. Dec 273 (1983) (remand order), final 
decision, 42 Agric. Dec. 1173 (1983) (default decision set aside because service 
of the complaint by registered and regular mail was returned as undeliverable, and 
respondent’s license under the Perishable Agricultural Commodities Act had 
lapsed before service was attempted); Jn re J. Fleishman & Co., 38 Agric. Dec. 
789 (1978) (remand order), final decision, 37 Agric. Dec. 1175 (1978); In re 
Christ, L.A.W.A. Docket No. 24 (Nov. 12, 1974) (remand order ), final deci- 
sion, 35 Agric. Dec. 195 (1976); and see Jn re Gallop, 40 Agric. Dec. 217 (order 
vacating default decision) (case remanded to determine whether just cause exists 
for permitting late answer), final decision, 40 Agric. Dec. 1254 (1981). 
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4 See In re Schmidt & Son, Inc., 46 Agric. Dec. ___ (Apr. 6, 1987) (default 
order proper where timely answer not filed); Jn re Carter, 46 Agric. Dec. __ 
(Mar. 3, 1987) (default order proper where timely answer not filed; respondent 
properly served where complaint sent to his last known address was signed for by 
someone); Jn re McDaniel, 45 Agric. Dec. ___ (Dec. 8, 1986) (default order 
proper where timely answer not filed); Jn re Mayes, 45 Agric. Dec. __ (Nov. 24, 
1986) (default order proper where answer not filed), appeal docketed, No. 
87-3066 (6th Cir. Jan. 23, 1987); In re Pieszko, 45 Agric. Dec. _ (Nov. 12, 
1986) (default order proper where answer not filed); Jn re Henson, 45 Agric. Dec. 
___ (Nov. 4, 1986) (default order proper where answer admits or does not deny 
material allegations); Jn re Guffy, 45 Agric. Dec. _—« (Oct. 20, 1986) (default 
order proper where answer, filed late, does not deny material allegations); Jn re 
Blaser, 45 Agric. Dec. ___ (Sept. 9, 1986) (default order proper where answer 
does not deny material allegations); Jn re Northwest Orient Airlines, 45 Agric. 
Dec. __ (Sept. 9, 1986) (default order proper where timely answer not filed); Jn 
re Schwartz, 45 Agric. Dec. ___ (Aug. 12, 1986) (default order proper where 
timely answer not filed); Jn re Midas Navigation, Ltd., 45 Agric. Dec. __ (July 
9, 1986) (default order proper where answer, filed late, does not deny material 
allegations); Jn re Gutman, 45 Agric. Dec. ____ (June 17, 1986) (default order 
proper where answer does not deny material allegations); Jn re Daul, 45 Agric. 
Dec. __ (Mar . 6, 1986) (default order proper where answer, filed late, does not 
deny material allegations); Jn re Eastern Air Lines, Inc., 44 Agric. Dec. ___ 
(Sept. 23, 1985) (default order proper where timely answer not filed; irrelevant 
that respondent’s main office did not promptly forward complaint to its attorneys) ; 
In re Cuttone, 44 Agric. Dec. ____ (Aug. 20, 1985) (default order proper where 
timely answer not filed; respondent Carl D. Cuttone properly served where com- 
plaint sent by certified mail to his last business address was signed for by Joseph 
A. Cuttone), aff’d per curiam, 804 F.2d 153 (D.C. Cir. 1986) (unpublished); Jn 
re Corbett Farms, Inc., 43 Agric. Dec. __ (Nov. 1, 1984) (default order proper 
where timely answer not filed; respondent cannot present evidence that it is unable 
to pay $54,000 civil penalty where it waived its right to a hearing by not filing a 
timely answer); Jn re Jacobson, 43 Agric. Dec. ___ (June 26, 1984) (default 
order proper where timely answer not filed); Jn re Buzun, 43 Agric. Dec. __ 
(June 13, 1984) (default order proper where timely answer not filed; respondent 
Joseph Buzun properly served where complaint sent by certified mail to his resi- 
dence was signed for by someone named Buzun); Jn re Mayer, 43 Agric. Dec. ___ 
(Apr. 12, 1984 (decision as to respondent Doss) (default order proper where 
timely answer not filed; irrelevant whether respondent was unable to afford an 
attorney), appeal dismissed, No. 84-4316 (Sth Cir. July 25, 1984); In re Lam- 
bert, 43 Agric. Dec. _ (Jan. 4, 1984) (default order proper where timely answer 
not filed); Jn re Berhow, 42 Agric. Dec. 764 (1983) (default order proper where 
timely answer not filed); Jn re Rubel, 42 Agric. Dec. 800 (1983) (default order 
proper where respondent acted without an attorney and did not understand the 
consequences and scope of a suspension order); Jn re Pastures, Inc., 39 Agric. 
Dec. 395, 396-97 (1980) (default order proper where respondents misunderstood 
the nature of the order that would be issued); Jn re Seal, 39 Agric. Dec. 370, 371 
(1980) (default order proper where timely answer not filed); Jn re Thomaston Beef 
& Veal, Inc., 39 Agric. Dec. 171, 172 (1980) (default order not set aside because 
of respondents’ contentions that they misunderstood the Department’s procedural 
requirements, when there is no basis for the misunderstanding). 





ties.’ ” 5 If respondent were permitted to contest some of the allega- 
tions of fact at this late date, or raise new issues, all other respondents 
in all other cases would have to be afforded the same privilege. Permit- 
ting such practice would greatly delay the administrative process and 
would require additional personnel. However, there is no basis for 
permitting respondent to present matters by way of defense at this time. 

Moreover, as stated above, even if respondent were permitted to 
raise the issues presented in his tardy answer, it would be to no avail. 
Assuming that respondent’s bank wrongfully took $30,000 from his 
custodial account, that would not account for the great bulk of respon- 
dent’s violations. In fact, if this case had gone to a hearing, and re- 
spondent had no legitimate basis for transferring $260,277.08 from his 
custodial account to his trading account or general account, respon- 
dent’s registration might have been suspended for more than 28 days. 
See, e.g., In re Blackfoot Livestock Comm’n Co., 45 Agric. Dec. 
(Mar. 7, 1986), aff’d, 810 F.2d 916 (9th Cir. 1987), where the Judi- 
cial Officer sua sponte increased the 35-day suspension period re- 
quested by complainant and imposed by the ALJ to 6 months. 

A final word should be said as to the clause in the fifth paragraph of 
the ALJ’s initial decision that I omitted. The ALJ stated (Initial Deci- 
sion at 2): 


Under governing Departmental practice, a tardy answer is not 
received and a default decision is issued in such circumstances, 
unless a clearly meritorious defense is shown by the respon- 
dent. 

It is the practice of this Department to refuse to receive a tardy an- 
swer even if a clearly meritorious defense is alleged in a tardy answer. 
Quite likely the ALJ was misled by the fact that in the present case, as 
in many other cases, where a late answer would not have changed the 
ultimate result of the case, that fact is referred to briefly in the final 
decision. However, such statements are superfluous dicta. This De- 
partment gives fair warning to all respondents as to the consequences of 
failure to file an answer within the required 20 days. If good cause is 
shown as to the need for an extension of time, a motion filed before 
the expiration of the 20-day time period would generally be granted. 
But in view of the increasingly heavy workload of this Department, the 
budget constraints on hiring additional personnel, and the importance 
of having administrative disciplinary cases decided promptly to effectu- 
ate the congressional purpose of the remedial statutes administered by 
this Department, it is necessary to take a hard-nosed approach as to 
answers filed late, following the letter of the rules of practice. 


5 Cella v. United States, 208 F.2d 783, 789 (7th Cir. 1953), cert. denied, 347 
U.S. 1016 (1954), quoting from FCC v. Pottsville Broadcasting Co., 309 U.S. 
134, 143 (1940); accord Swift & Co. v. United States, 308 F.2d 849, 851-52 
(7th Cir. 1962). 
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LES ZEDRIC d/b/a MONMOUTH LIVESTOCK SALES 


For the foregoing reasons, the following order should be issued. 
Order 


Respondent, directly or through any corporate or other device, in 
connection with his operation subject to the Packers and Stockyards 
Act, shall cease and desist from: 

1. Failing to deposit in his “Custodial Account for Shippers’ Pro- 
ceeds,” within the time prescribed by section 201.42(c) of the regula- 
tions (9 C.F.R. § 201.42(c)), an amount equal to the proceeds receiv- 
able from the sale of consigned livestock; 

2. Using funds received as proceeds from the sale of consigned live- 
stock for purposes of his own or for any purpose other than the pay- 
ment of the net proceeds to the owners or consignors of such livestock, 
or for the payment of sums due the respondent as compensation for 
services rendered or for other lawful marketing charges; 

3. Making such use or disposition of funds in his possession or con- 
trol as will endanger or impair the faithful and prompt accounting 
therefor and the payment of the portions thereof which may be due the 
owners or consignors of livestock; 

4. Failing to otherwise maintain his Custodial Account for Shippers’ 
Proceeds in strict conformity with the provisions of section 201.42 of 
the regulations (9 C.F.R. § 201.42); 

5. Issuing checks in payment of the net proceeds resulting from the 
sale of livestock on a commission basis without having and maintaining 
sufficient funds on deposit and available in the account upon which 
such checks are drawn to pay such checks when presented; and 

6. Failing to remit, when due, the full amount of the proceeds due 
consignors from the sale of their livestock. 

Respondent is suspended as a registrant under the Act for 28 days 
and thereafter until he demonstrates that the deficit in his “Custodial 
Account for Shippers’ Proceeds” has been eliminated. When respon- 
dent demonstrates that the deficit in his custodial account has been 
eliminated, a supplemental order will be issued in this proceeding ter- 
minating the suspension after the expiration of the 28-day period. 

The cease and desist provisions of this order shall become effective 
on the day after service of this order on respondent. The suspension 
provisions shall become effective on the 30th day after service of this 
order on respondent. 





REPARATION DECISIONS 


C.A. NICHOLS AND SONS v. RECORD STOCKMAN, INC. d/b/a 
RECORD STOCKMAN VIDEO PRODUCTIONS, and JOE HOL- 
COMB. 


P&S Docket No. 6558. 
Order issued June 26, 1987. 


Dispute as to the minimum number of heifers agreed upon for sale— 
Complaint dismissed. 


Complainant contended that the parties agreed upon a sale of a minimum of 162 
heifers, and that they refused to deliver any heifers because respondents were only 
prepared to take delivery of two truckloads, which would have been less than 162. 
Respondents contended that the agreement was for two truckloads. The complaint 
was dismissed on the basis that the agreement did not cover a minimum of 162 
heifers. Respondent Holcomb’s counter claim was dismissed on the basis that there 
is nothing in the record to show that complainant was engaged in business subject to 
the Act. 

John J. Casey, Presiding Officer. 

Complainant, pro se. 


Respondent, pro se. 


Order issued by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.) begun by a complaint 
received on November 15, 1984 and amended on February 6, 1985, 
alleging in substance failure to take delivery of and pay for livestock as 
agreed. The Amount claimed was $8,050.00. 

Copies of the complaint and amended complaint, and of an investi- 
gation report prepared by the Packers and Stockyards Administration 
of this Department and filed in this proceeding pursuant to the Rules of 
Practice, were served on respondents on May 7, 1985. A copy of the 
investigation report was served on complainant on May 6. An answer 
was received from respondent Record Stockman on May 14 and 
amended on May 22. Copies thereof were served on complainant on 
June 1 and on respondent Holcomb on June 6. An answer, counter- 
claim, cross-claim, and request for oral hearing was received from Mr. 
Holcomb on July 31, and accepted. 

An oral hearing as requested was held on January 30, 1986 in Den- 
ver, Colorado before John J. Casey of the Office of the General Coun- 
sel of this Department. No party was represented by counsel. Five 
witnesses testified. Two exhibits were received. No brief was received. 

The complainant firm (hereinafter the Nichols’) contended that the 
parties agreed upon a sale of a minimum of 162 heifers, and that they 
refused to deliver any heifers because respondents were only prepared 
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to take delivery of two truckloads, which would have been less than 
162. Respondents contended that the agreement was for two truck- 
loads. The complaint must be dismissed on the basis that the agree- 
ment did not cover a minimum of 162 heifers. Disposition of the case 
does not require speculating whether the respondents’ contention was 
correct. Explanation follows. All dates are in the year 1984. 

On August 22, the Nichols’ owned 162 spayed heifers which they 
wanted to sell in October. That day they entered into an agreement 
with respondent Record Stockman for a sale to be conducted by use of 
video equipment, with the heifers remaining where they were until the 
time of delivery. The agreement was reduced to writing on a printed 
form (investigation report exhibit B, page 3), signed by Mr. Ben 
Nichols, Sr. for the Nichols’, and by Mike Typer for Record Stockman. 
On September 7, the sale took place at a hotel in Denver, and respon- 
dent Holcomb agreed to buy for a certain price. A blank for price was 
filled in on the printed form and Mr. Holcomb added his signature to 
it. 

On October 26, employees of respondent Record Stockman went to 
the Nichols’ property to take delivery. Respondent Holcomb was not 
present, but had arranged for two trucks, which were present. Messrs. 
Ben Nichols, Sr. and Ben Nichols, Jr. were present, as was (Tr. 34) 
Mr. Ben Nichols, Sr.’s brother, who was not otherwise identified, an- 
other partner in the complainant firm. Since the two trucks would not 
have held all 162 of the heifers, the Nichols’ refused to deliver any of 
the heifers and the trucks departed empty. Accordingly, Record Stock- 
man refunded to the Nichols’ the commission it had received on the 
heifers, and refunded to Mr. Holcomb his deposit. The Nichols’ sold 
the 162 heifers elsewhere at a lower price and claimed the difference. 
Mr. Holcomb counter-claimed the expense of sending the two trucks 
to take delivery. 

The printed form agreement does not cover a minimum of 162 heif- 
ers. It shows the number covered as not more than 162 and not less 
than 145, after removal of unmerchantable livestock. It contains two 
blanks for the number of heifers covered, with printed headings, “Not 
more than” and “Not less than,” followed by printed language, “after 
all unmerchantable livestock have been removed.” In the first of those 
blanks, for “not more than” there was originally handwritten “150” but 
this was changed to “162.” In the second of those blanks, for “not less 
than,” there was originally handwritten “145” and this was not 
changed. 

On the form, near the change from “150” to “162,” in the blank 
headed “Not more than,” there is also handwritten, “Change per 
phone 8/30 by Mr. Nichols.” Which Mr. Nichols made such a phone 





call the record does not show. Mr. Ben Nichols, Jr. testified as follows: 
(Tr. 14); 


[presiding officer, referring to the printed form agreement]: I 
see on the piece of paper here headed Consignment Agree- 
ment, there are two boxes. One says “not more than” and the 
other says “not less than,” and it appears that under “not more 
than” there was “150” written, and that is crossed off and 
“162 hd” is written, and there’s some handwriting, and I won- 
der if you know whose handwriting that is. Who wrote “150” 
and who changed it to “162,” and did you see that done? 


[the witness] We saw it done. It was done the day of the sale. 
[presiding officer]: That is September 7? 


[the witness] September 7, prior to the sale. We had mis- 
counted and when we went there we realized we had approxi- 
mately ten more head of spayed heifers than we had originally 
noted. So, we looked up the auctioneer and Dale [Tinsley, a 
Record Stockman employee] as soon as we got to the Holiday 
Inn, and this change was made, and I believe that’s Dale’s 
writing. I’m not sure. I don’t remember at this time who 
changed that, but that was changed prior to the sale. 


This makes clear that one of the Nichols’ saw the printed form agree- 
ment the day of the sale, before the sale, and, if they intended that 
form to provide for a sale of not less than 162 heifers, they had ade- 
quate opportunity to correct the form before the sale. 


Other handwritten notations on that printed agreement form show 
changes in the delivery date from “October 20-25” to “October 
1-20th,” and in the approximate weight of the cattle from “750” to 
“725.” This further supports the conclusion that the Nichols’ had the 
opportunity to correct the printed form agreement as they saw fit before 
the sale. 


The record shows that any bidder at the sale like respondent Hol- 
comb had a catalog showing the number of heifers as “approximately 
150.” It appears that there was a public.announcement at the sale that 
this was changed to “approximately 160.” Investigation Report Exhibit 
A consists of copies of pages reflecting the Nichols’ two consignments, 
the heifers mentioned above and some steers, from the catalog of re- 
spondent Record Stockman for the September 7 sale. Printing and 
handwritten notations on those pages show the following, referring to 
those heifers: 

changed by 
Item_in Catal rin handwriting to 
Approximate Number 
of Cattle 150 160 
Approximate Weight: 750# 725# 
Delivery Date: October 20-25 October Ist 
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One would expect that the handwritten notations on those catalog 
pages reflect public announcements made at the sale, but the record 
does not show this. 

Another entry on one of those pages, referring to another consign- 
ment not involved in this proceeding, contains a handwritten notation, 
“Even loads.” No such notation appears on those pages to refer to the 
heifers in question. From this, and from the testimony at the hearing, 
it is very doubtful whether any public announcement was made about 
the heifers in question being sold in even truckloads. 

It is undisputed that two discussions took place between respondent 
Holcomb and at least one of the Nichols’ at the hotel on September 7, 
one during the bidding on the heifers, and a second one afterward. 
About the first one, Mr. Clyde Shull testified (Tr. 54-5): 


I was sitting at the table where Mr. Holcomb was and he made 
the statement, he said, “I could sure use those heifers if I could 
buy load lots.” And I know Mr. Nichols, and I said, “Well, 
he’s right behind you at the table if you want to ask him.” And 
at that time he turned around and spoke to Mr. Nichols. As 
it’s already been brought out here, there was a lot of noise in 
the room and I couldn’t here the question or the answer as far 
as the words went. 


* * & 


* * *[W]e were sitting at round tables and they were at, the 
tables weren’t in a row like this [referring to the tables in the 
hearing room], they were just sort of staggered, and they were 
at a table, Mr. Holcomb had his back to them and their table 
sat right next to us, back a little ways further. 


Mr. Ben Nichols, Jr. testified (Tr. 22-3): 


[presiding officer] * * * Did you talk to Mr. Holcomb before 
the sale? 


[the witness] Not before the sale. We talked during the bid- 
ding on the heifers because he knew we were the sellers. We 
had announced that we would sell them October 1st or October 
20th. We had a date originally of October 20th delivery, but 
cattle seemed to be going for a higher price with the October 
1st delivery. So we announced to the announcer, or to the 
auctioneer, that we would move delivery date up, they could 
have them any time in that period. * 


* * * 


[presiding officer] Now, that was done as the auction was pro- 
gressing? 


[the witness] Yes. That was done just as they started on the, 
our lot numbers, that we moved the date, told them he could 
pick them up any time in there, whatever would help to bring 
the price up. 
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[presiding officer] But at that time you talked to Mr. Hol- 
comb? 


[the witness] While the cattle were selling, yes. 
[presiding officer] Did you talk to him? 
[the witness] Yes. 


[presiding officer] But there was nothing, you say there was 
nothing said about even truckloads? 


[the witness] No, sir, because we were a long way from a very 
reliable market. We would have been stuck with a partial load 

of cattle. 

About that first discussion on September 7, respondent Holcomb tes- 
tified (Tr. 39-41): 

[the witness] * * * Well, while we were starting to sell they 
showed the picture of the heifers on the video and they were 
starting the auction and I told Mr. Shull that if they would sell 
two loads of heifers that I would try to buy the heifers. 


Mr. Shull said, “Well, right there’s the owners of the heifers,” 
and they were sitting at the next table, “Ask them.” 


So I turned and asked these gentlemen if I were to buy the 
heifers, would they deliver me two loads of heifers, two big 
loads of cattle. They both agreed. 


ss 


[presiding officer] So the two, Ben Nichols Senior and Junior, 
were at another table— 


[the witness] Adjoining us, just right next to us. And that’s 
when I turned and asked Mr. Nichols; if he would sell two 
loads of cattle. 


I told him, I said, “I will try to buy the cattle if you will deliver 
me two loads of cattle,” just enough, you know, and they both 
agreed. 


s**t 


[presiding officer] Do you recall the exact words you used 
when you talked to them? 


[the witness] I turned and I said, “If y’all will sell me, sell two 
loads of cattle, two big loads of cattle, I’ll try to buy the cattle.” 
And they said, “We will deliver two loads of cattle.” 
Investigation report exhibit L is a statement of on Tom F. Spencer 
which corroborates respondent Holcomb’s version of the first discus- 
sion at the hotel on September 7. However, it is not verified, by oath 
or otherwise. Mr. Spencer was not at the hearing. No subpoena for 
him was requested. 
About the second discussion with respondent Holcomb on Septem- 
ber 7, Mr. Ben Nichols, Jr. testified (Tr. 13, 23): 
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[W]hen he [Mr. Holcomb] gave that deposit [on September 
7], we waited for him, he was somewhere, Dale Tinsley [Re- 
cord Stockman employee] went to find him because he hadn’t 
given the deposit and, as he was writing it out, the contract had 
originally stated 150 head and it was changed prior to the sale 
and announced. 


See, it’s crossed out here [referring to the agreement form]. 
And so, I pointed out to the receptionist that 7,500 was not the 
right amount because there were 161 or 62 head, approxi- 
mately, being sold, the deposit should be for $8,000. 


*s * £ 


[presiding officer] And you’re sure Mr. Holcomb heard you 
say that? 


[the witness] Well, he stopped writing the check. And the lady 
said to let it go, that it would be settled when the cattle were 
shipped, that the difference would be paid there. 


** 


* * * [A]fter he [Mr. Holcomb] bought the heifers, he came 
over and visited a few minutes with us, told us where he lived 
and when he would want to pick up the cattle. 


About that second discussion on September 7, respondent Holcomb 
testified (Tr. 42, 49): 


[presiding officer] Now, when you were making out your check 
for the down payment, was anything said between you and 
either one of the Nichols’? 


[the witness] We had talked a little bit, you know, and it kind 
of, the date when we would, whenever they would deliver the 
cattle, we’d like to receive the cattle, and we were also, you 
know, I don’t think that we ever really just talked about how 
many head that was going to be delivered because, we still got 
145 to 162 cattle, which is about 145 cattle, being that heavy a 
cattle, would have been all you could have got on a truck. 


* * & 


{[Mr. Nichols, Jr., cross-examining] On the day of the sale 
when you wrote out your deposit, when I pointed out to the 
secretary, when you wrote your deposit for 150 head and I 
made mention that we had sold 160, didn’t you think at that 
time maybe there was something the matter that we hadn’t, 
maybe you asked a question I hadn’t understood or something 
to that effect? You wrote out a deposit on 150 head of heifers. 


[the witness] That’s correct. And if you remember I said, 
“What will the cattle weigh when we get them?” And I don’t 
remember exactly what you said, but I said, “Well, that will just 
about be two loads of cattle.” 
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Mr. Ben Nichols, Sr. testified (Tr. 31): 
[the witness] I have no recollection of even saying a word to 
Mr. Holcomb at the sale. I have never seen him or talked to 
him before. 


[presiding officer] Well, you see him here in the room. Today 
is the first time you ever remember seeing Mr. Holcomb? 


[the witness] He was there when we picked up the down pay- 
ment, but I never talked to him. 

There was also testimony about a phone call between the date of the 
sale and the date set for delivery of the heifers. 

Mr. Ben Nichols, Sr. testified (Tr. 31-2) that the only time he talked 
to respondent Holcomb by phone was “after the trouble began,” and 
that he did not remember what was said. He also testified (Tr. 36) that 
the first time he knew about Mr. Holcomb contending that he had a 
deal for even truckloads was October 26, the date set for delivery. 

Respondent Holcomb testified (Tr. 43-4) that, about a week before 
October 26, he phoned and talked to Mr. Ben Nichols, Sr.: 


[the witness] About a week before the 26th of October I called 
Mr. Nichols. 


[presiding officer] A week before the 26th of October? 


[the witness] Yes, sir. 
[presiding officer] All right. 


[the witness] And we set the date for the 26th to receive the 
cattle. 


[presiding officer] Now, do you recall which of the gentlemen 
you talked to? 


[the witness] I talked to Ben, Sr. 
[presiding officer] All right, sir. 


[the witness] And I told him that I would have to — I asked 
him exactly where to have the trucks at and he told me and I 
told him, I said, “Ben, I will have two trucks there to get all the 
heifers that we can get on two trucks.” And he said, “That will 
be fine.” 

Mr. Ben Nichols, Sr. testified (Tr. 34-5) that at the time of the 
events in dispute the complainant firm was a partnership of his father, 
who was deceased by the time of the hearing, and his brother, who was 
not otherwise identified, and himself. He also testified about the sheet 
(investigation report exhibit H) accounting for the refund of the com- 
mission on the heifers, and settlement for certain steers on which there 
was no Claim in this proceeding, which was prepared when the dispute 
arose on October 26. He said that he approved it after it was prepared 
by his brother and an employee of respondent Record Stockman. Thus 
the Nichols brother was present at the events of October 26. The re 
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cord does not show whether he was present at the September 7 sale in 
the hotel in Denver. He was not present at he hearing in this case. 

It is credible, as respondent Holcomb testified, that he talked by 
phone with someone connected with the complainant partnership 
shortly before the date set for delivery, to make the final detailed deliv- 
ery arrangements and get directions to the delivery place for the truck- 
ers. Any contention that no such call took place would be contrary to 
general experience. As above, Mr. Holcomb testified that he talked to 
Mr. Ben Nichols, Sr. If as the latter testified Mr. Holcomb did not talk 
to him, then Mr. Holcomb must have talked to someone else con- 
nected with the complainant partnership, whom he mistook for Mr. 
Ben Nichols, Sr. 

In view of this, the failure of the Nichols’, when given an opportunity 
for rebuttal evidence, to supply any testimony about the phone call 
about the final delivery arrangements, as well as the failure of the 
brother of Mr. Ben Nichols, Sr. to come to the hearing and testify, give 
rise to an inference that such testimony would have been adverse to the 
Nichols’. AmJur2d Evidence §§ 180 et seqg.; Glimco v. C.I.R., 397 
F.2d 537 (7 Cir.), cert. den., 393 U.S. 981 (1968); New York Credit 
Men’s Adjustment Bur., Inc. v. Adler, 2 B.R. 752 (S.D.N.Y., 1980); 
Jumonville v. Frank’s Petroleum, Inc., 422 So.2d 1261 (La.App., 1 
Cir.), writ den., 429 So.2d 130 (La. 1983); and Scola v. Morgan, 66 
App.Div.2d 228, 412 N.Y.S.2d 893 (1 Dept. 1979). 

The Nichols’ claim based on the failure to take delivery of all 162 of 
the heifers must be dismissed since as previously stated the agreement 
was not for a minimum of 162 heifers. Mr. Holcomb’s counterclaim 
must be dismissed on the basis that there is nothing in the record to 
show that the Nichols’ were engaged in business in any capacity which 
would subject them to the Act, and thus to our jurisdiction under the 
reparation provisions, at the times material herein. Thus the disposi- 
tion of the case does not require speculating about respondents’ con- 
tention that there was an agreement for two even truckloads, about 
possible liability of the Nichols’ to Mr. Holcomb, or about the result if 
the Nichols’ had not refused to deliver any heifers, if respondents had 
loaded as many as could go on the two trucks which were there on 
October 26, and if that was less than 145. 

Respondent Holcomb’s cross-claim against respondent Record 
Stockman must be dismissed since Mr. Holcomb acknowledged receiv- 
ing the amount claimed. 

This order is the same as an order issued by the Secretary of Agricul- 
ture, being issued pursuant to delegated authority, 7 C.F.R. § 2.35, as 
authorized by Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 450c-450g. 
See also Reorganization Plan No. 2 of 1953, 5 U.S.(C., 1982 Ed., App. 
pg. 1068. 





On a petition to reopen a hearing, to rehear or reargue a proceeding, 
or to reconsider an order, see Rule 17 of the Rules of Practice, 9 
C.F.R. § 202.117. 

On a complainant’s right to judicial review of such order, see 5 
U.S.C. 702-3 and United States v. I.C.C., 337 U.S. 426 (1948). 

The complaint, counterclaim, and cross-claim herein are hereby dis- 
missed. 

Copies hereof shall be served on the parties. 
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UNITED STATES COURT OF APPEALS, SECOND CIRCUIT 
Before, LUMBARD, OAKES, and CARDAMONE, Circuit Judges. 
OAKES, Circuit Judge: 

This appeal is by a corporate defendant, United Banana Co., Inc. 
(“United”), and three of its officers or employees from a civil contempt 
order entered by T.F. Gilroy Daly, Chief Judge, United States District 
Court for the District of Connecticut. Dole Fresh Fruit Co. (“Dole”) 
had sued United, though not its officers, pursuant to the Perishable 
Agricultural Commodities Act (“PACA”), 7 U.S.C. §§ 499a-499s. 
The suit sought $33,530.82 for produce delivered to United between 
December 1985 and June 1986, for which United, contrary to 7 U.S.C. 
§ 499b(4), had never paid. Judge Ellen Bree Burns entered a tempo- 
rary restraining order (“TRO”) against United on August 8, 1986, and 
then on August 19 Magistrate Thomas P. Smith recommended that a 
preliminary injunction enter against United and ordered that the TRO 
of August 8 “will remain in full force and effect unless, or until, modi- 
fied or superseded by an Article III judge.” ' The TRO and recom- 
mended preliminary injunction required United and its “officers, 
agents servants and employees” not to dissipate the assets of the statu- 
tory PACA trust of which Dole had claimed the benefit, see 7 U.S.C. § 
499e(2) (Supp. III 1985), and required the segregation of perishable 
agricultural assets subject to the trust or of the proceeds therefrom. 
United was not represented by counsel either at the issuance of the 
TRO or before the magistrate. 

When Dole deposed appellant Michael Lee, United’s Office Man- 
ager, on September 4, 1986, Lee testified that no inventory or pro- 


1 The power of a magistrate to extend a TRO issued by a judge is doubtful, even 
though that point is not raised on appeal. Under 28 U.S.C. § 636(b)(1)(A), a 
magistrate may not hear a motion for injunctive relief, although under subpara- 
graph (B) he may conduct hearings and submit recommendations. TROs expire 
within ten days unless extended for another period not to exceed ten days. 
Fed.R.Civ.P. 65(b). Here the TRO expired on August 18 and even assuming the 
magistrate had the authority to extend Judge Burns’ TRO, the extension would 
have expired under Rule 65(b) on August 28, 1986. 
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ceeds of inventory were being held by United in a PACA trust for Dole. 
On September 10, 1986, Dole filed a motion for contempt and to com- 
pel compliance with the TRO and recommended preliminary injunc- 
tion. The motion requested that United “and its responsible officers” 
be ordered to pay a fine of $1,000 per day for each day it had failed 
and continued to fail to establish a PACA trust in Dole’s favor or com- 
ply with the orders of the court. On September 22, Judge Daly ap- 
proved Magistrate Smith’s ruling and ordered United, though not the 
individual defendants, to show cause by september 26 why Dole’s con- 
tempt motion should not be granted. United responded with an objec- 
tion and affidavit from Lee to the effect that United was no longer 
doing business and had no funds or employees available to set up a 
PACA trust. On October 2, Judge Daly issued another order to show 
cause why the contempt motion should not be granted. Again, the 
order did not name the individual appellants. Dole then subpoenaed 
Lee and Raymond Zebroski, an officer of United, to appear at an Oc- 
tober 10 hearing on the order. At that hearing attorney James Farrell 
appeared before Judge Daly, entering an appearance only for “the De- 
fendant,” United. He represented that United was out of business, a 
prior $400,000 judgment on another PACA claim having been entered 
against it, and that Raymond Zebroski and Lee were unable to appear. 
The hearing was rescheduled for October 14. 

The transcript of the October 10 hearing suggests that all present 
recognized that Farrell’s client was United, but that he was also in con- 
tact with the subpoenaed witnesses and Stanton Zebroski, also and offi- 
cer of United, about their attendance to give evidence and was able 
and willing to advise the Zebroskis and Lee about their obligations. 
For example, Judge Daly told Farrell at the end of the hearing that 
“[t]hey’re under a court order [United, the Zebroskis, Lee] ... [I]f 
they are found to be dissipating their assets ... there are very serious 
consequences that attach. I’m sure you will advise them of that.” On 
the other hand, there is no clear indication in the transcript that the 
individual United employees were being treated as defendants in the 
contempt proceedings Dole had already filed—only that they would be 
witnesses in the proceeding. 

At the October 14 hearing the Zebroskis and Lee were present and 
were Called to testify by Dole. Farrell again was present. There is some 
ambiguity about whom he was representing and who the defendants 
were. Farrell talked at the hearing about “the defendants or the defen- 
dant corporation,” and Judge Daly suggested that the Zebroskis and 
Lee were defendants in the contempt suit, warning Farrell that “I can 
make a finding of contempt, assuming I have the authority, I could put 
those three men in jail.” Judge Daly seemed to recognize, however, 
that Farrell represented only United, for he said to Farrell, “Your cli- 
ents have not offered an excuse for ignoring the court order. I guess 
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your client is United Banana. But I’ve heard two officers and an em- 
ployee of that company testify here.” On October 30 the district court 
granted the contempt motion, finding the three individuals as well as 
United in contempt. On November 13, the district court entered an 
order imposing daily fines of $1,000 on each appellant until Dole had 
been paid the $93,530.82 owed. The court ordered in addition that 
the individual defendants be imprisoned after November 22 if the en- 
tire amount owed had not been paid. The court adopted by reference 
the findings of fact proposed by Dole. 2 

Although United as well as the three individuals have filed an appeal, 
the briefs only speak to the three individuals. It is argued that they 
were denied due process in that, first, the order to show cause and 
other documents did not notify each or any of them that they were 
respondents in the contempt proceedings of October 14, 1986, and 
second, they were never advised of their right to counsel, nor did any 
of them enjoy the assistance of counsel. Appellants argue too that the 
failure of the district court to make independent findings of fact and 
conclusions of law violated not only Fed.R.Civ.P. 52(a), see note 2 
supra, but also their Fifth Amendment due process rights. Finally, it is 
argued that the sanctions imposed were excessive. We affirm the judg- 
ment against United but vacate the contempt orders and remand as to 
the three individual appellants. 

Although the individual appellants were not parties to the underlying 
action and were not personally served, there is no question but that 
they were within the scope of the restraining order and subsequent in- 
junction. The court was clearly empowered to hold these individuals in 
contempt for violating the TRO and injunction, or at least the latter. 
See Musidor, B.V. v. Great American Screen, 658 F.2d 60 (2d 
Cir.1981), cert. denied, 455 U.S. 944, 102 S.Ct. 1440, 71 L.Ed.2d 
656 (1982); Perfect Fit Indus., Inc. v. Acme Quilting Co., 646 F.2d 
800, 808-10 (2d Cir.1981); see generally Fed.R.Civ.P. 65(d); Vuitton 
et Fils S.A. v. Carousel Handbags, 592 F.2d 126 (2d Cir.1979). 
Fed.R.Civ.P. 65(a)(1) provides that “[n]o preliminary injunction shall 
be issued without notice to the adverse party,” but here the only ad- 
verse party was United, the corporation, and it, of course, did receive 
notice of the injunction. Though the injunction ran too against 
United’s officers, agents, servants, and employees, there is no require- 
ment that these persons receive notice. Rule 65(d) provides that an 
order granting an injunction “is binding only upon the parties to the 


2 This method of complying with Fed.R.Civ.P. 52(a) is frowned upon, see 9 C. 
Wright & A. Miller, Federal Practice and Procedure § 2578 at 705 & n. 15 
(1971), but is not necessarily fatal. See Hagans v. Andrus, 651 F.2d 622, 626, 
(9th Cir.), cert. denied, 454 U.S. 859, 102 S.Ct. 313, 70 L.Ed.2d 157 (1981). 
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action, their officers, agents, servants, employees and attorneys, and 
upon those persons in active concert or participation with them who 
receive actual notice of the order by personal service or otherwise.” 
This second clause is not without ambiguity, but we think the absence 
of a comma between “them” and “who” and the repetition of the word 
“upon” indicate that officers, agents, servants, employees and attor- 
neys need not “receive actual notice ... by personal service or other- 
wise” of the injunction; rather, only “those persons in active concert or 
participation” with the officers, agents, etc., need be given such notice. 
The individual appellants, however, faced with fines and imprison- 
ment intended to coerce them to pay Dole, were entitled to notice that 
they were defendants in a contempt proceeding and adequate time to 
prepare a defense. See In re Sadin, 509 F.2d 1252, 1255 (2d Cir. 
1975). Though Sadin involved a civil contempt proceeding under 28 
U.S.C. § 1826, the recalcitrant witness statute, this court held that the 
defendant was entitled to procedures prescribed in Fed.R.Crim.P. 
42(b), quoting Harris v. United States, 382 U.S. 162, 167, 86 S.Ct. 
352, 355-56, 15 L.Ed.2d 240 (1965), for the proposition that 
Fed.R.Crim.P. 42(b) “prescribes the ‘procedural regularity’ for all con- 
tempts in the federal regimes ... except those unusual situations envi- 
sioned by Rule 42(a) where instant action is necessary to protect the 
judicial institution itself.” 509 F.2d at 1255. It is not clear on the 
record before us that the individual defendants here enjoyed either 
notice or reasonable opportunity to prepare a defense. Indeed, the 
district judge himself seems to have been unsure whether anyone other 
that United was a party to the contempt proceedings. No appearance 
was entered on behalf of the individuals. And though they were re- 
ferred to from time to time during the proceedings and were subpoe- 
naed as witnesses, they had no means of knowing that they were going 
personally to be held in contempt in the October 10 or 14 hearings. 
Moreover, in Jn re Di Bella, 518 F.2d 955, 959 (2d Cir.1975), we 
held that a defendant is entitled to counsel in civil as well as in criminal 
contempt proceedings, saying that “the burden of imprisonment is just 
as great, regardless of what we call the order that imposed it. It is this 
fact that fosters the need for procedural protection.” The proper 
course here would have been for the district court to explain to each 
appellant his entitlement to counsel. See United States v. Edgerton, 
734 F.2d 913, 916 (2d Cir.1984). In addition, there seems to be a 
possibility of conflict between appellants, as recognized when Judge 
Daly characterized their explanations for noncompliance as “Tinker to 
Evers to Chance,” recalling the old Chicago Cubs double-play combi- 
nation. In these circumstances, the appellants should also have been 
informed of the advantages of separate representation. Cf. Lace v. 
Unied States, 736 F.2d 48, 50 (2d Cir.1984) (a criminal case.). 
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Nor are we satisfied that the district court considered the factors that 
must be weighed before entry of a coercive remedy, primary among 
them here being the contemnors’ financial resources and the probable 
effectiveness of the sanctions. Our uncertainty stems from the district 
court’s decision not to make its own findings of fact and conclusions of 
law. None of the findings or conclusions that the district court incorpo- 
rated by reference explain why personal fines would be effective, 
whether appellants could pay them, or why they should be in the 
amount of $1,000 per day. Though fines may be appropriate coercive 
measures in this case, under Perfect Fit Industries, Inc. v. Acme Quilt- 
ing Co., 673 F.2d 53, 57 (2d Cir.), cert. denied, 459 U.S. 832, 106 
S.Ct. 73, 74 L.Ed.2d 71 (1982), the court must before imposing them 
explicitly consider (1) the character and magnitude of the harm threat- 
ened by the continued contumacy; (2) the probable effectiveness of 
any suggested sanction in bringing about compliance; and (3) the con- 
temnor’s financial resources and the consequent seriousness of the bur- 
den of the sanction upon him. ° 

Having stated the above, it becomes obvious that we must vacate the 
contempt orders against the individual appellants. The remaining issue 
is whether on remand the district court should start anew with a notice 
to show cause directed against the individuals, or alternatively should 
be permitted to make findings on the questions whether the individual 


appellants had actual notice that they were being charged with con- 
tempt and whether United’s counsel in fact represented them at the 
contempt proceedings. In view of the possibility of conflict among the 
individuals, we believe the former course is the one to pursue. 
Judgment affirmed as to United Banana Co., Inc. Judgments as to 
Stanton Zebroski, Raymond Zebroski and Michael Lee vacated and 
remanded for proceedings in accordance with this opinion. 


3 The appellee argues that under United States v. Rylander, 460 U.S. 752, 103 
S.Ct. 1548, 75 L.Ed.2d 521 (1983), appellants have the burden of production on 
the issue of their inability to pay the contempt fine. Rylander, however, does not 
govern in this case, because it concerns a contemnor’s burden of producing evi- 
dence of inability to comply with an enforcement order as a defense to contempt. 
Though it may follow from Rylander that once a contempt fine has been imposed 
and the contemnor has failed to pay it, the contemnor has the burden of produc- 
tion as to inability to pay, Rylander certainly does not relieve the district court of 
the task of considering the initial appropriateness of a contempt sanction in light of 
the circumstances, including the contemnor’s ability to pay. 
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DISCIPLINARY DECISIONS 


In re: A & J FAMILY PRODUCE. 
PACA Docket No. 2-7346. 
Decision and order filed March 6, 1987. 


Failure to pay promptly—Willful, flagrant and repeated violations of 
the Act—Publication of the facts—Default. 


Edward M. Silverstein, for complainant. 
Respondent, pro se. 


Decision issued by Edward H. McGrail, Administrative Law Judge. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) hereinaf- 
ter referred to as the “Act”, instituted by a complaint filed on October 
23, 1986, by the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It is al- 
leged in the complaint that during the period December 1985 through 
March 1986, respondent purchased, received, and accepted, in inter- 
state and foreign commerce, from three sellers, 31 lots of fruits and 
vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices, in the total 
amount of $213,898.80. 

A copy of the complaint was served upon respondent which com- 
plaint has not been answered. The time for filing an answer having 
run, and upon the motion of the complainant for the issuance of a 
Default Order, the following Decision and Order is issued without fur- 
ther investigation or hearing pursuant to section 1.139 of the Rules of 
Practice (7 C.F.R. 1.139). 

Findings of Fact 


1. Respondent, A & J Family Produce, is a corporation, whose ad- 
dress is 126-7 New England Produce Center, Chelsea, Massachusetts 
02150. 

2. Pursuant to the licensing provisions of the Act, license number 
851570 was issued to respondent on July 18, 1985. This license was 
renewed annually, but terminated on July 18, 1986, pursuant to Sec- 
tion 4(a) of the Act (7 U.S.C. 499(a)) when respondent failed to pay 
the required annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period December 1985 through March 1986, respondent purchased, 
received, and accepted in interstate and foreign commerce, from three 
sellers, 31 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the agreed 
purchase prices, in the total amount of $213,898.80. 
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Conclusions 

Respondent’s failure to make full payment promptly with respect to 
the 31 transactions set forth in Finding of Fact No. 3, above, consti- 
tutes willful, repeated and flagrant violations of Section 2 of the Act (7 
U.S.C. 499b), for which the Order below is issued. 

Order 

A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. 499b), and the 
facts and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision be- 
comes final. 

Pursuant to the Rules of Practice governing procedures under the 
Act, this Decision will become final without further proceedings 35 days 
after service hereof unless appealed to the Secretary by a party to the 
proceeding within 30 days after service as provided in sections 1.139 
and 1.145 of the Rules of Practice (7 C.F.R. 1.139 and 1.145). Copies 
hereof shall be served upon parties. 

[This decision and order became final June 16, 1987.—Editor.] 


In re: ANGLEN PRODUCE, INC. 
PACA Docket No. 2-7387. 
Decision and order filed April 21, 1987. 


Failure to pay promptly—Failure to maintain assets in trust pursuant 
to the Act—Admission based on respondent’s answer and bankruptcy 
proceeding—Repeated and flagrant violations of the Act—Publication 
of the facts. 


Eric Paul, for complainant. 
David Ray Jenkins, Fresno, California, for respondent. 


Decision issued by William J. Weber, Administrative Law Judge. 
DECISION AND ORDER 
Preliminary Statement 

This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), here- 
inafter referred to as the Act, instituted by a complaint filed on Decem- 
ber 31, 1986, by the Deputy Director, Fruit and Vegetable Division, 
Agricultural Marketing Service, United States Department of Agricul- 
ture. It is alleged in the complaint that during the period May 1985 
through March 1986, respondent purchased, received and accepted in 
interstate and foreign commerce, from 10 sellers, 88 lots of fruits and 
vegetables, all being perishable agricultural commodities, but failed to 
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make full payment promptly of the agreed purchase prices or balances 
thereof in the total amount of $276,913.80. In addition, it is alleged 
that respondent has failed to maintain sufficient assets in trust as re- 
quired by section 5(c) of the Act (7 U.S.C. § 499e(c)). The complaint 
further alleged that respondent filed a voluntary petition pursuant to 
Chapter 11 of the Bankruptcy Code (11 U.S.C. § 1101 et seq.) on 
March 25, 1986, converted to Chapter 7 on November 6, 1986, and 
permitted its PACA license to terminate on November 25, 1986, when 
respondent failed to pay the required annual renewal fee. 

A copy of the complaint was served upon respondent, which filed 
and answer and request for oral hearing on January 23, 1987, in which 
it generally admitted the material allegations in the complaint, denied 
that its acts in failing to make full payment promptly, and failure to 
maintain the trust, constituted willful and flagrant violations of the Act. 
Respondent’s answer stated several affirmative defenses. Complainant 
has now filed a motion for a decision based on respondent’s admissions 
in its answer and in its bankruptcy proceeding.' Based upon these 
admissions, the precedent which this forum is bound to follow requires 
that complainant’s motion be granted. 2 Therefore, upon motion of 
the complainant for the issuance of an order on the following admission 
of facts, the following Decision and Order is issued without further in- 
vestigation or hearing pursuant to section 1.139 of the Rules of Practice 
(7 C.F.R. § 1.139). 

Findings of Fact 


1. Respondent, Anglen Produce, Inc., is a corporation, whose ad- 
dress is 210 Summer Street, Bakersfield, California 93305. 

2. Pursuant to the licensing provisions of the Act, license number 
700773 was issued to respondent on November 25, 1970, was renewed 
annually, but terminated on November 25, 1986, pursuant to section 
4(a) of the Act (7 U.S.C. § 499d(a)), when respondent failed to pay 
the required annual renewal fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period May 1985 through March 1986, respondent purchased, re- 
ceived and accepted in interstate and foreign commerce, from 10 sell- 
ers, 88 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the agreed 


' Official notice is taken of the pleadings filed by the respondent, and the order of 
the Bankruptcy Court, in Bankruptcy Case No. 186-01009, U.S. Bktcy, Ct., 
E.D. Ca. 


2 See, In re An;thony Tammaro, Inc., 46 Agric. Dec. ___ (PACA Doctet No. 
2-7006, February 17, 1987, Decision and Order); Jn re Fava & Company, Inc., 
43 Agric. Dec. __ (PACA Docket No. 2-6547, December 4, 1984)( Ruling on 
Certified Question). 
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purchase price, or balances thereof, in the total amount of $276, 
913.80. 

4. On March 25, 1986, respondent filed a voluntary petition seeking 
to reorganize pursuant to Chapter 11 of the Bankruptcy Code (11 
U.S.C. § 1101 et seq.). Simultaneously, authorization to finance re- 
spondent’s continued operations as a debtor-in-possession with Foot- 
hill Capital Corporation was sought. Pre-petition assets subsequently 
valued by respondent at $613,055.00 on April 10, 1986, including ac- 
counts receivable and inventory subject to trust interests under the Act, 
were pledged without mention of obligations under the Act. 

5. On April 8, 1986, the financing order in effect was continued with 
the inclusion of the following provision: 

6. Nothing herein contained shall effect any right of any person 
under the Perishable Agricultural Commodities Act (7 U.S.C. 
§ 499 et seq.) to assert a lien or other interest in or to property 
of the above-entitled Chapter 11 estate or in or to property in 
possession of the above-entitled debtor and debtor—in-posses- 
sion nor shall anything herein affect the nature, extent, validity 
or priority of any such lien or interest. 

6. On November 6, 1986, the Chapter 11 proceeding was converted 
to a Chapter 7 or liquidation proceeding. 

7. Respondent has failed to maintain sufficient assets in trust as re- 
quired by section 5(c) of the Act (7 U.S.C. § 499e(c)). 


Conclusions 


Respondent’s failure to make full payment promptly with respect to 
the 88 transactions set forth in Finding of Fact No. 3 above, and re- 
spondent’s failure to maintain the trust pursuant to section 5(c) of the 
Act (7 U.S.C. § 499(c)), as set forth in Finding of Fact Nos. 3 through 
7 above, constitutes willful, repeated and flagrant violations of section 2 
of the Act (7 U.S.C. § 499b), for which the Order below is issued. 

Order 


Respondent has committed repeated and flagrant violations of sec- 
tion 2 of the Act (7 U.S.C. § 499b). 

The facts and circumstances as set forth herein shall be published. 

Copies shall be served upon the parties. 

This order shall become final and effective without further proceed- 
ings 35 days after the date of service, as provided in sections 1.142 and 
1.145 of the Rules of Practice (7 C.F.R. § 1.130 et seq.). 

[This decision and order became final June 2, 1987.—Editor.] 





In re: CROWN PRODUCE CO. a/t/a CROWN PRODUCE DIS- 
TRIBUTORS. 

PACA Docket No. 2-7425. 

Decision and order filed April 20, 1987. 

Failure to make full payment promptly—Willful, flagrant and repeated 
violations of the Act—Publication of the facts—Default. 

Edward M. Silverstein, for complainant. 

Respondent, pro se. 


Decision issued by William J. Weber, Administrative Law Judge. 
DECISION AND ORDER 
Preliminary Statement 
This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) hereinaf- 
ter referred to as the “Act”, instituted by a complaint filed on January 
28, 1987, by the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It is al- 
leged in the complaint that during the period April through June 1985, 
respondent received and accepted, on consignment, from 43 shippers, 
245 lots of fresh vegetables, all being perishable agricultural commodi- 
ties, in interstate commerce, but failed to make full payment promptly 
of the net proceeds or balances thereof in the total amount of 
$90,606.86. Also, it is alleged in the complaint that, during the period, 
November 1984 through June 1985, respondent purchased, received, 
and accepted, in interstate and foreign commerce, from 97 sellers, 413 
lots of fruits and vegetables, all being perishable agricultural commodi- 
ties, but failed to make full payment promptly of the agreed purchase 
prices, in the total amount of $1,083,258.79. 

A copy of the complaint was served upon respondent which com- 
plaint has not been answered. The time for filing an answer having 
run, and upon the motion of the complainant for the issuance of a 
Default Order, the following Decision and Order is issued without fur- 
ther investigation or hearing pursuant to section 1.139 of the Rules of 
Practice (7 C.F.R. 1.139). 

Findings of Fact 


1. Respondent, Crown Produce Co., a/t/a Crown Produce Distribu- 
tors, is a corporation, whose address is 953 S. San Pedro Street, Los 
Angeles, California. 

2. Pursuant to the licensing provisions of the Act, license number 
187789 was issued to respondent on July 22, 1960. This license was 
renewed annually, but terminated on July 22, 1985, pursuant to Sec- 
tion 4(a) of the Act (7 U.S.C. 499d(a)) when respondent failed to pay 
the required annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period April through June 1985, respondent received and accepted, 
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from 43 shippers, 245 lots of fresh vegetables, all being perishable agri- 
cultural commodities, but failed to make full payment promptly of the 
net proceeds or balances thereof, in the total amount of $90,606.86. 

4. As more fully set forth in paragraph 6 of the complaint, during the 
period November 1984, through June 1985, respondent purchased, re- 
ceived, and accepted in interstate and foreign commerce, from 97 sell- 
ers, 413 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the agreed 
purchase prices, in the total amount of $1,083,258.79. 

Conclusions 


Respondent’s failure to make full payment promptly with respect to 
the 658 transactions set forth in Findings of Fact Nos. 3 and 4, above, 
constitutes willful, repeated and flagrant violations of Section 2 of the 
Act (7 U.S.C. 499b), for which the Order below is issued. 

Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. 499b), and the 
facts and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision be- 
comes final. 

Pursuant to the Rules of Practice governing procedures under the 
Act, this Decision will become final without further proceedings 35 days 
after service hereof unless appealed to the Secretary by a party to the 
proceeding within 30 days after service as provided in sections 1.139 
and 1.145 of the Rules of Practice (7 C.F.R. 1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[This decision and order became final June 9, 1987.—Editor.] 


In re) INTERNATIONAL CONSULTING & MARKETING CORP. 
a/t/a SOONER PRODUCE MARKETING. 


PACA Docket No. 2-7365. 
Decision and order filed April 13, 1987. 


Failure to make full payment promptly—Failure to maintain the statu- 
tory trust required by the Act—Default. 


Andrew Y. Stanton, for complainant. 
Respondent, pro se. 


Decision issued by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 
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Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) hereinaf- 
ter referred to as the “Act”, instituted by a complaint filed on Novem- 
ber 3, 1986, by the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It is al- 
leged in the complaint that during the period June 1985 through Janu- 
ary 1986, respondent purchased, received, and accepted, in interstate 
and foreign commerce, from 38 sellers, 67 lots of fruits and vegetables, 
all being perishable agricultural commodities, but failed to make full 
payment promptly of the agreed purchase prices, in the total amount of 
$151,002.11. It is also alleged in the complaint that during the period 
July 1985 through January 1986, respondent made purchases of perish- 
able agricultural commodities from nine sellers, but failed to maintain 
the statutory trust on behalf of these nine sellers, totaling $65,370.65. 

A copy of the complaint was served upon respondent which com- 
plaint has not been answered. The time for filing an answer having 
run, and upon the motion of the complainant for the issuance of a 
Default Order, the following Decision and Order is issued without fur- 
ther investigation or hearing pursuant to section 1.139 of the Rules of 
Practice (7 C.F.R. 1.139). 


Findings of Fact 


1. Respondent, International Consulting & Marketing Corp., a/t/a 
Sooner Produce Marketing, is a corporation, whose address is 550 S. 
Western, Suite 215, Oklahoma City, Oklahoma 73109. 

2. Pursuant to the licensing provisions of the Act, license number 
850638 was issued to respondent on February 12, 1985. This license 
was renewed annually, but terminated on February 12, 1986, pursuant 
to Section 4(a) of the Act (7 U.S.C. 499d(a)) when respondent failed 
to pay the required annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period June 1985 through January 1986, respondent purchased, re- 
ceived, and accepted in interstate and foreign commerce, from 38 sell- 
ers, 67 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the agreed 
purchase prices, in the total amount of $151,002.11. 

4. As more fully set forth in paragraph 6 of the complaint, during the 
period July 1985 through January 1986, respondent made purchases of 
perishable agricultural commodities from nine sellers, preserved by 
timely filing of trust notices, totaling $65,370.65, but failed to maintain 
the statutory trust on behalf of these nine sellers. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to 
the 67 transactions set forth in Finding of Fact No. 3, above, and re 
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spondent’s failure to maintain the statutory trust required by section 

5(c) of the Act (7 U.S.C. § 499e(c)) as set forth in Finding of Fact 4 

above, constitute willful, repeated and flagrant violations of Section 2 

of the Act (7 U.S.C. 499b), for which the Order below is issued. 
Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. 499b), and the 
facts and circumstances set forth above shall be published. 

This order shall take effect on the 11th day after this Decision be- 
comes final. 

Pursuant to the Rules of Practice governing procedures under the 
Act, this Decision will become final without further proceedings 35 days 
after service hereof unless appealed to the Secretary by a party to the 
proceeding within 30 days after service as provided in sections 1.139 
and 1.145 of the Rules of Practice (7 C.F.R. 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This decision and order became final June 2, 1987.—Editor.] 


In re: FRANK MINARDO and FRANK MINARDO, INC. 
PACA Docket No. 2-7517. 
Decision and order filed June 5, 1987. 


Failure to make full payment promptly—Failure to perform duties as 
agents—Misrepresented precooling charges and total net proceeds re- 
ceived—Full restitution was made—Willful, flagrant and repeated vio- 
lations of the Act—Suspension of license. 

Edward M. Silverstein, for complainant. 

Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
DECISION AND ORDER 
Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; hereinaf- 
ter referred to as the “PACA”), instituted by a Complaint filed on May 
13, 1987, by the Acting Director, Fruit and Vegetable Division, Agri- 
cultural Marketing Service, United States Department of Agriculture. 

It is alleged in the Complaint that, during the period September 1984 
through May 1986, Respondents violated the PACA in various ways, 
more specifically detailed in the Complaint, and in doing so failed to 
make full payment promptly to 14 shippers and dealers, on 26 ship- 
ments of perishable agricultural commodities accepted in interstate 
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commerce, in the total amount of $21,011.54. A copy of the Com- 
plaint was served upon Respondents. Respondents have filed an An- 
swer admitting the material allegations of the Complaint. The Respon- 
dent and Complainant have now agreed to the entry of a Decision and 
Order as set forth herein. Therefore, pursuant to Section 1.138 of the 
Rules of Practice (7 C.F.R. 1.138), the following Decision and Order is 
issued without further procedure or hearing. 


Findings of Fact 


1. Frank Minardo is an individual and Frank Minardo, Inc., is an 
Arizona corporation, each having a mailing address of P.O. Box 4203, 
Yuma, Arizona 85364. 

2. Pursuant to the licensing provisions of the PACA, license number 
701386 was issued to Frank Minardo on April 7, 1970. This license 
terminated on April 7, 1986. 

3. Pursuant to the licensing provisions of the PACA, license number 
861026 was issued to Frank Minardo, Inc., on April 18, 1986. This 
license is scheduled for renewal on or before April 18, 1988. 

4. Frank Minardo is president, director, and 50 percent stockholder 
of the corporation, and controls its day-to-day business activities. 

5. The Secretary has jurisdiction over Respondents and the subject 
matter involved herein. 

6. As detailed in paragraphs 7 through 11 of the Complaint and as 
admitted by Frank Minardo on his own behalf and on behalf of Frank 
Minardo, Inc., during the period September 1984 through May 1986, 
Respondents failed to truly and correctly account and make full pay- 
ment promptly of the net proceeds for consignment transactions, failed 
to perform their duties as agents, and misrepresented precooling 
charges and the total net proceeds they received on distressed lots of 
perishable agricultural commodities, in the total amount of $21,011.54. 

7. Frank Minardo, Inc., on its behalf and on behalf of the individ- 
ual, has made full restitution in the total amount of $21,011.54 to the 
14 shippers and dealers for the 26 transactions set forth in paragraphs 7 
through 11 of the Complaint. 


Conclusions 


Respondents have committed willful, flagrant and repeated violations 
of Section 2 of the PACA (7 U.S.C. 499b), by failing to make full 
payment promptly with respect to the transactions set forth in Finding 
of Fact No. 6 above, for which the Order below is issued. 


Order 


The license of Frank Minardo, Inc., is suspended for 60 days. 
This order shall become effective on June 15, 1987. 
Copies hereof shall be served upon the parties. 





MOORE MARKETING INTERNATIONAL, INC. 


In re: MOORE MARKETING INTERNATIONAL, INC. 
PACA Docket No. 2-7088. 
Ruling filed June 8, 1987. 


Respondent does not actually deny failure to pay for at least a substan- 
tial portion of the produce involved in its defense and bankruptcy 
documents—Department not interested in excuses for failure to pay. 


Summary: The Judicial Officer ruled on a question certified by Administrative Law 
Judge Weber that a decision should be entered on the pleadings revoking respon- 
dent’s license since respondent’s answer does not actually deny that it failed to pay 
for at least a substantial portion of the produce involved in the complaint. This 
Department is not interested in respondent’s excuses for its failures to pay. 


Thomas C. Heinz, for complainant. 


Stephen P. McCarron, Silver Spring, Maryland, for respondent. 
Question Certified by William J. Weber, Administrative Law Judge. 


Ruling by Donald A. Campbell, Judicial Officer. 
RULING ON CERTIFIED QUESTION 


On June 5, 1987, Administrative Law Judge William J. Weber certi- 
fied to the Judicial Officer the question as to whether a decision should 
be entered on the pleadings revoking respondent’s license. Although 
respondent’s answer denies the failure-to—pay violations “as more fully 
set forth in its Further Defense” (Answer at 1), respondent’s Further 
Defense, together with the bankruptcy documents, show that respon- 
dent does not actually deny that it failed to pay for at least a substantial 
portion of the produce involved in the allegations of the complaint. 
Respondent’s defense is that its bank wrongfully refused to make avail- 
able the funds that would have been used by respondent to pay its 
creditors. It has been held in many prior cases, as the ALJ recognizes 
in the question certified to the Judicial Officer, that this Department is 
not interested in respondent’s excuses for its failures to pay. Accord- 
ingly, a hearing would serve no useful purpose, and the decision based 
on the pleadings and the bankruptcy documents should be entered re- 
voking respondent’s license. 





In re: CARL D. NIELSEN d/b/a NIELSEN PRODUCE CO. 

PACA Docket No. 2-7515. 

Order filed June 25, 1987. 

Thomas C. Heinz, for complainant. 

Kent Whittington, Idaho Falls, Idaho, for respondent. 

Order issued by Dorothea A. Baker, Administrative Law Judge. 
MOTION TO DISMISS NOTICE TO SHOW CAUSE GRANTED 


For reasons set forth therein, the Complainant’s Motion to Dismiss, 
filed June 23, 1987, is hereby granted. 
Copies hereof shall be served upon the parties. 





REPARATION DECISIONS 


AGRI-NATIONAL SALES CO., INC. v. CAAMANO BROS., INC. 
PACA Docket No. 2-7153. 


CAAMANO BROS., INC. v. AGRI-NATIONAL SALES CO., INC. 
PACA Docket No. 2-7240 
Decision and order issued June 15, 1987. 


Pleadings, necessity for verification—Evidence—Repudiation of con- 
tract—Counterclaim, set off. 


Where seller filed unsworn pleadings, they could not be given evidentiary value, and 
buyer, who filed sworn pleadings, prevailed as to contract terms. Where seller took 
dominion over truckload of mangoes after buyer’s customer rejected them, and dis- 
posed of them without buyer’s consent, it repudiated contract, and could not recover 
damages. 


Dennis Becker, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision issued by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


Preliminary Statement 


This Decision and Order results from the consolidation of two repa- 


ration proceedings for the purpose of decision under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. § 499a et 
seq.). Timely complaints were filed in these proceedings by each com- 
plainant. In Docket No. 2-7153, complainant, Agri-National Sales 
Co., Inc., sought reparation in the total amount of $14,213.65 in con- 
nection with three shipments of bananas in interstate commerce. Re- 
spondent, Caamano Bros., Inc., filed an answer and set-off and coun- 
terclaim in which it claimed complainant owed it $17,600.00 in con- 
nection with one transaction in foreign commerce involving a shipment 
of mangoes. In Docket No. 2-7240, Caamano Bros., Inc., brought a 
separate action in which it claimed that it was owed $17,600.00 for the 
transaction involving the mangoes. 

Copies of the reports of investigation involved in both cases which 
were made by the Department were served upon the parties. Copies of 
the formal complaints were served upon each respective respondent, 
and each respective respondent, as stated above, filed an answer 
thereto denying liability to the other. 

Although the amount claimed in the second proceeding exceeded 
$15,000.00, the parties waived oral hearing. Therefore, the shortened 
method of procedure provided in section 47.20 of the Rules of Practice 
(7 C.F.R. § 47.20) is applicable. Pursuant to this procedure, the veri- 
fied pleadings of the parties are considered a part of the evidence in the 
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case, as is the Department’s report of investigation. In addition, the 
parties were given an opportunity to file evidence in the form of sworn 
statements. In Docket No. 2-7153, the complainant filed what could 
be construed to be an opening statement or reply to the counterclaim 
which was unsworn. It also filed a brief. In Docket No. 2-7240, the 
respondent filed a brief. Since the matters contained in the opening 
statement were unsworn, they could not be given evidentiary value in 
Docket No. 2-7153. In addition, all evidence contained in complain- 
ant’s brief in that proceeding was disallowed since the time for taking of 
evidence had already transpired. 

Since the issues in the two proceedings involve the same transactions, 
it is necessary for purposes of efficiency and justice that they be han- 
dled in one consolidated Decision and Order. 


Findings of Fact 


1. Agri-National Sales Co., Inc. (hereinafter Agri-National), is a 
corporation with a business address ant 6900 East Camelback Road, 
No. 700, Scottsdale, Arizona 85251. At the time of the transactions 
in issue in this proceeding, Agri-National was licensed under the Act. 

2. Caamano Bros., Inc. (hereinafter Caamano), is a corporation with 
a business address at 761-63 South Central Avenue, Los Angeles, Cali- 
fornia 90021. At the time of the transactions involved in these pro- 
ceedings, Caamano was subject to license under the Act. 

3. On May 17, 1985, a trucklcad of Mexican mangoes, consisting of 
3,200 flats, was sold to Agri-National for shipment to its customer in 
Canada at a rate of $5.50 a flat for a total price of $17.600.00, f.o.b. 
The mangoes were sold either by Caamano or by Juan Elder & Associ- 
ates, with Juan Elder being a former employee of Caamano. 

4. Agri-National utilized Nogales Fruit & Tomato Distributors, Inc. 
to ship the mangoes from Nogales, Arizona, to its customer in Canada. 
Nogales Fruit & Tomato Distributors invoiced Caamano $659.75 for 
freight and a temperature recorder. However, it shipped the goods as 
per Agri-National’s instructions. 

5. When the goods arrived in Canada at an unknown date, they were 
rejected because they were not in conformity with the contract between 
Agri-National and its customer, B.C. Tree Fruits, Limited. Negotia- 
tions then ensued to find a new outlet for the mangoes. However, on 
March 27, 1985, Caamano took dominion over the mangoes, had them 
delivered to Mel-O Ripe Banana Co. for sale and told that company 
that the mangoes were to be handled for its account. 

6. On June 10, 1985, Agri-National sold to Caamano two truckloads 
of “Turbana” No. 2 bananas consisting of 1,973 boxes of bananas at 
$5.05 a box, for a total contract price of $9,963.65, delivered. On 
June 17, 1985, Agri-National sold 1,000 boxes of “Turbana” No. 2 
bananas at $4.00 a box, for a total contract price of $4,000.00, deliv- 
ered. Subsequently, because of abnormal deterioration, Agri-National 
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gave a $1.00 a box reduction in price on the load of bananas shipped 
on June 17, 1985. Therefore, the total price owed with respect to the 
three truckloads of bananas by Caamano to Agri-—National is 
$12,963.65. 

7. The complaint in Docket No. 2-7153 was filed on January 24, 
1986, which was within nine months from the time the cause of action 
arose. The complaint in Docket No. 2-7240 was filed on February 19, 
1986, which was within nine months from the time the cause of action 
arose. The set-off and counterclaim in Docket No. 2-7153 was filed in 
a timely manner. 

Discussion 


With respect to the three transactions involving the sale of bananas 
by Agri-National to Caamano, to the extent there is an issue, Caamano 
must prevail. The limited issue involved is as to the price at which the 
bananas were sold. Agri—National attached to its complaint three in- 
voices, the first of which showed it sold 1,000 boxes of bananas at 
$5.30 per box for a total price of $5,300.00, delivered, and the second 
of which showed that it sold 973 boxes of bananas on the same date for 
$5.05 per box for a total price of $4,913.65, delivered. In its answer, 
Caamano stated that the price per box in both transactions was $5.05. 
This answer was sworn. Agri-National filed a document in which it 
controverted that claim. However, that document was unsworn. There- 
fore, it cannot be given evidentiary value. Frank W. Prillwitz, Jr. v. 
Sheehan Produce, 19 Agric. Dec. 1213 (1960). Under these circum- 
stances, the uncontroverted statement of Caamano is sufficient for it to 
have carried its burden of persuasion that the actual price was $5.05 for 
all cartons in those two transactions. 

With respect to the transaction which occurred on June 17, 1985, we 
are confronted with the same legal principal. Caamano claimed that 
there was a $1.00 per box deduction in because there was abnormal 
deterioration in the bananas. Agri—National filed an answer in which it 
denied that this was the case. However, that answer was unsworn. 
Caamano’s claim, having been sworn, must be given weight sufficient to 
state that it carried its burden of proof. Therefore, with respect to the 
three transactions involving bananas, we find that Caamano owes Agri- 
National $12,963.65. 

With respect to the transaction involving a truckload of mangoes, we 
find that, based on the evidence, Caamano took dominion over the 
mangoes after they had been sold to Agri-National and shipped by that 
company to its customer in Canada. Whether Caamano was the actual 
seller of the mangoes to Agri-National, or whether it was sold by an- 
other business entity makes no difference under these circumstances. 
Having sold the mangoes to Agri-National, Caamano was entitled to 
the full purchase price less any damages which might have arisen be- 
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cause the mangoes were not in suitable condition when sold. Normally, 
the burden of proof would have been on Agri-National to show that the 
mangoes were not in suitable shipping condition. However, in this 
case, Caamano interceded and took control of the mangoes away from 
Agri-National and its customer, and had them sold for its own account 
by Mel-O Ripe Banana Company in Canada. Under these circum- 
stances, Caamano took full responsibility for the mangoes. In doing so, 
it deprived Agri-National of any opportunity it might have had to show 
the extent to which the mangoes were damaged. Effectively, it repudi- 
ated the contract. Therefore, Caamano is entitled to recover nothing 
from Agri-National with respect to the shipment of mangoes. 

The complaint in Docket No. 2-7240 is dismissed. Agri—National 
Sales Co., Inc., is entitled to recover $12,963.65 with respect to the 
three transactions involving bananas in Docket No. 2-7153. 
Caamano’s Bros. Inc.’s failure to pay this amount is a violation of sec- 
tion 2 of the Act for which reparation must be awarded, with interest. 

The set-off and counterclaim in Docket No. 2-7153 is dismissed. 

Order 

Within 30 days from the date of this order, Caamano Bros., Inc. 
shall pay to Agri-National Sales Co., Inc., as reparation, $12,963.65, 
with interest thereon at the rate of 13 percent per annum, from July 1, 
1985, until paid. 

The set-off and counterclaim in Docket No. 2-7153 is dismissed. 

The complaint in Docket No. 2-7240 is dismissed. 

Copies of this order shall be served upon the parties. 


COLENDICH FARMS, INC. and VUKASOVICH FARMS, INC., 
d/b/a C. & V. VEGETABLE FARMS v. FINEST FRUITS, INC. 


PACA Docket No. 2-6975. 
Decision and order issued June 9, 1987. 


F.O.B. acceptance final shipment. 


Where seller stated that it wanted no complaints with respect to the lettuce and that 
condition was conveyed to respondent who, nevertheless, took goods, shipment was 
f.o.b. acceptance final. Buyer could, therefore, not complain about condition or 
quality defects at destination. 


Peter V. Train, Presiding Officer. 
Mathew MclInerny, Newport Beach, California, for complainant. 


Respondent, pro se. 


Decision issued by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
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COLENDICH FARMS and VUKASOVICH FARMS v. FINEST FRUITS, INC. 


Preliminary Statement 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), here- 
inafter referred to as the Act. A timely complaint was filed in which 
complainant seeks a reparation award against respondent in the amount 
of $8,106.00 in connection with the sale of lettuce in interstate com- 
merce. 

A copy of the formal complaint and a copy of the Department’s re- 
port of investigation were served upon respondent. A copy of the re- 
port of investigation was served upon complainant. 

Respondent filed an answer in which it denied liability. Respondent 
admitted the purchase of the lettuce, but alleged that the lettuce did 
not arrive at destination in suitable condition. 

Since the amount claimed in damages does not exceed $15,000.00, 
the shortened procedure provided for in section 47.20 of the Rules of 
Practice (7 C.F.R. § 47.20) applies. Pursuant to such procedure, the 
parties were given an opportunity to submit additional evidence in the 
form of verified statements. Complainant’s opening statement was not 
timely filed and its motion to reopen the proceeding to permit it to file 
an opening statement was denied. Both parties were offered an oppor- 
tunity to file briefs. Complainant filed a brief. Respondent filed a 
letter reiterating its position. 

Findings of Fact 

1. Complainant Colendich Farms, Inc. and Vukasovich Farms, Inc., 
hereinafter referred to as the complainant, is a partnership doing busi- 
ness as C. & V. Vegetable Farms whose post office address is P. O. Box 
162, Watsonville, California 95077. 

2. Respondent Finest Fruits, Inc., hereinafter referred to as the re- 
spondent, is a corporation whose post office address is 260-265 New 
York City Terminal Market, Bronx, New York 10474. 

3. Both parties are, and at the time of the transaction involved 
herein were, licensed under the Act. 

4. On or about September 12, 1984, complainant, by oral contract, 
sold to respondent one trucklot of lettuce at a total contract price of 
$8,106.00, f.o.b., acceptance final. 

5. The contract was negotiated by the Adolph B. Cimino Co. 

6. Upon arrival at respondent’s place of business, the lettuce was 
unloaded and a federal inspection of the lettuce was made on Septem- 
ber 20, 1984. The inspection revealed damage from bruising ranging 
from 6 to 9%. There was further damage from russet spotting ranging 
from 3 to 6% and damage due to decay from 8 to 9%. 

7. Respondent resold the lettuce and after deducting its expenses 
tendered payment to complainant in the amount of $3,801.75. Com- 
plainant rejected that payment claiming the full contract price to be the 
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amount due. Respondent refused to release its check as an undisputed 
amount. To date, no payment whatsoever has been made. 
8. The formal complaint was filed on June 10, 1985, which was 
within nine months after the cause of the action accrued. 
Conclusions 


The case involves a dispute as to whether this was a f.o.b. acceptance 
final contract. Complainant asserts that the contract was a f.o.b. ac- 
ceptance contract because it specifically stated that it did not want to 
hear any complaints about the quality of the lettuce. Respondent de- 
nied that it agreed to purchase the goods f.o.b. acceptance final. 

The report of Investigation contains a statement from Adolph 
Cimino, the broker involved in this transaction. (Exhibit 4) Mr. 
Cimino, apparently a disinterested person, stated that he understood 
the contract to be a “f.o.b. acceptance final” shipment. He stated that 
complainant specifically stated it wanted no complaints, no inspections 
and no adjustments, and that he conveyed this condition to respon- 
dent. He further stated that respondent, nevertheless, told him that 
respondent wanted the lettuce. Under these circumstances, the pre- 
ponderance of the evidence establishes that the parties agreed to a 
“f.o.b. acceptance final” shipment. 

“F.o.b. acceptance final” is defined in the regulations promulgated 
under the Act (7 C.F.R. § 46.43(m)) to mean: 


“that the buyer accepts the produce at shipping point and has 
no right of rejection. Suitable shipping condition does not ap- 
ply under this trade term. The buyer does have recourse for a 
material breach of contract, providing the shipment is not re- 
jected. The buyer’s remedy under this type of contract is by 
recovery of damages from seller and not by rejection of the 
shipment.” 
Here the buyer accepted the goods; the question is whether he is enti- 
tled to recover for any damages. 

The issued presented in this case was addressed in R. T. Englund Co. 
v. Sidney Rosenthal, Inc., 33 Agric. Dec. 1163 (1974). In that case 
there was no dispute that the contract was f.o.b. shipping point accep- 
tance, but the buyer sought to recover damages on the basis of condi- 
tion factors present at destination as revealed by a federal inspection, 
just as respondent did here. The Judicial Officer cited L. Gillarde Co. 
v. Joseph Martinelli & Co., Inc., 168 F.2d 276 (ist Cir. 1984) for the 
principle that the buyer’s only remedy under this type of contract is to 
sue for damages if specifications of the contract such as grade or quality 
at the time of shipment have not been complied with.” R.T. Englund 
Co. v. S. Rosenthal Produce, supra, at 1166. Similarly, in The 
Schuman Company v. J.E. Nelson, 219 F.2d 627 (34d Cir. 1955), the 
court held that in a sale on a “f.o.b. acceptance final” basis, the buyer 
had no right to reject the commodity purchased on arrival for causes 
affecting the condition or quality but could reject for other material 


988 





CONTINENTAL SALES CO. v. BOISE FARMERS MARKET, INC. 


breaches of the contract by the seller. Accord, CAB Produce Co. v. 
Frank Kenworthy Co., 16 Agric. 1102 (1957). 

In this case, respondent has provided no evidence to establish that 
the lettuce failed to meet the specifications of the contract as to grade 
or quality at the time of shipment. Its claim for damages rests solely on 
the condition and quality upon arrival. Such a claim will not lie in this 
type of contract. 

With respect to respondent’s argument that a settlement with com- 
plainant had been reached on the shipment in question and a previous 
shipment, it should be noted that it is clear from the filing of this com- 
plaint that complainant wishes to receive full contract price for this 
shipment, and that there was, therefore, no settlement agreement. 
Whatever agreement may have been reached on the previous shipment 
is not relevant to the disposition of this shipment. 

Accordingly, respondent owes complainant the full purchase price of 
$8,106.00. Respondent tendered a check of $3,801.75 as full pay- 
ment. When complainant returned the check, respondent refused to 
release the check as partial payment of the undisputed amount. There- 
fore, respondent has paid no part of the amount owed. 

The failure of respondent to pay this amount to complainant is a 
violation of section 2 of the Act. Reparation should be awarded to 
complainant in the amount of $8,106.00, with interest. 

Order 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $8,106.00, with interest thereon at the rate 
of 13 percent per annum from November 1, 1984, until paid. 

Copies hereof shall be served upon the parties. 


CONTINENTAL SALES CO. v. BOISE FARMERS MARKET, INC. 
PACA Docket No. 2-7242. 
Decision and order issued June 9, 1987. 


Payment to third party. 


Where respondent’s only defense is that it made partial payments in error to a third 
party which did not pay complainant, such payments do not constitute payment to 
the complainant. 


Dennis Becker, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision issued by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
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Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $13,408.00 in connec- 
tion with the sale in interstate commerce of four truckloads of mixed 
perishable produce. 

A copy of the report of investigation made by the Department was 
served upon the parties. A copy of the formal complaint was served 
upon respondent, which filed an answer thereto denying liability to 
complainant. 

The amount claimed in the formal complaint does not exceed 
$15,000.00, and the shortened method of procedure provided in sec- 
tion 47.20 of the Rules of Practice (7 C.F.R. § 47.20) is applicable. 
Pursuant to this procedure, the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Department’s 
report of investigation. In addition, the parties were given an opportu- 
nity to file evidence in the form of sworn statements. Neither party did 
so. Although given an opportunity to do so, neither party filed a brief. 

Findings of Fact 


1. Complainant, Continental Sales Company, is a partnership com- 
posed of Arthur F. LaLonde, Jr., and Donald J. LaLonde, with and 
address 1601 East Olympic Boulevard, Suite 300, Los Angeles, Califor- 


nia. 

2. Respondent, Boise Farmers Market, Inc., is a corporation with an 
address at P.O. Box 9374, Boise, Idaho. At the time of the transac- 
tions involved herein, respondent was licensed under the Act. 

3. Between July 24, 1985, and August 9, 1985, complainant sold to 
respondent four truckloads of perishable agricultural commodities for 
the following prices: $6,320.10; $1,280.00; $4,083.50; and $1,803.00. 
Complainant gave $78.60 in credits to respondent, leaving a total price 
unpaid with respect to these four transactions of $13,408.00. 

4. Respondent received and accepted the goods, but failed to pay 
any portion of the purchase price. 

5. A formal complaint was filed on February 20, 1986, which was 
within nine months of the time the causes of action herein arose. 

Discussion 


Complainant has made a prima facie case that respondent received 
and accepted the four loads of perishables involved in this proceeding. 
Indeed, respondent acknowledges receipt of those goods. Respon- 
dent’s only defense is that it paid a portion of the $13,408.00 com- 
plainant claims is owing to a third party. Respondent acknowledges 
that the payments that were made were to an improper party and that 
the endorsements on those checks were forged. Under such circum- 
stances, respondent has no defense. Therefore, we have no alternative 
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other than to conclude that respondent owes to complainant 
$13,408.00, no portion of which has been paid. It’s failure to pay this 
amount constitutes violations of section 2 of the Act for which repara- 
tion should be awarded with interest. 


Order 


Respondent shall pay to complainant $13,408.00 as reparation, with 
interest computed at the rate of 13% per annum thereon from Septem- 
ber 1, 1985, until paid. 

Copies of this order shall be served upon the parties. 


DAUGHERTY’S FRUITS v. T & L DISTRIBUTORS, INC. 
PACA Docket No. 2-7259. 
Decision and order issued June 9, 1987. 


Burden of proof—Unloading of a portion of load is acceptance. 


Where complainant unloaded a portion of a truckload of peaches, it accepted the 
entire load. It also had the burden of proof to show damages, but failed to do so. 
Dennis Becker, Presiding Officer. 

Complainant, pro se. 

Respondent, pro se. 


Decision issued by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


Preliminary Statement 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $8,582.37 in connec- 
tion with a shipment of peaches in interstate commerce. 

A copy of the report of investigation made by the Department was 
served upon the parties. A copy of the formal complaint was served 
upon respondent, which filed an answer thereto denying liability to 
complainant. 

The amount claimed in the formal complaint does not exceed 
$15,000.00, and the shortened method of procedure provided in sec- 
tion 47.20 of the Rules of Practice (7 U.S.C. § 47.20) is applicable. 
Pursuant to this procedure, the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Department’s 
report of investigation. In addition, the parties were given an opportu- 
nity to file evidence in the form of sworn statements. Neither party did 
so. Although given an opportunity to do so, neither party filed a brief. 
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Findings of Fact 


1. Complainant, Daugherty’s Fruits, is an individual with an address 
at Box 66, Numine, Pennsylvania 16244. 

2. Respondent, T & L Distributors, Inc., is a corporation with an 
address at Route 12, Box 4045, Mobile, Alabama 36609. At the time 
of the transaction in issue in this proceeding, respondent was licensed 
under the Act. 

3. On July 14, 1985, respondent sold to complainant a trucklot of 
peaches at $4.25 a carton, f.o.b. The peaches were sold to complain- 
ant after complainant’s agent looked at them. They were picked up in 
a truck controlled by complainant for transportation to complainant’s 
place of business. They arrived at complainant’s place of business on 
an unknown date. On July 22, 1985, at 12:30 p.m., some of the 
peaches were subjected to a federal inspection. The inspection showed 
that the peaches were partly unloaded from the truck, and that the rear 
door of the truck was closed. They showed temperatures ranging from 
44 degrees Fahrenheit to 64 degrees Fahrenheit, with approximately 
200 cartons remaining. As regards condition, the inspection showed: 
“Practically all fruit decayed. Rhizopus rot and Brown Rot, various 
stages, mostly advanced.” In the remarks section was the comment 
“Temperature control unit in operation, mentioned at applicant’s re- 
quest.” 

4. A formal complaint was filed on May 2, 1986. An informal com- 
plaint was filed August 15, 1985, which was within nine months of the 
time the cause of action herein arose. 


Discussion 


Based on the facts available in this proceeding, it is our conclusion 
that respondent must prevail because complainant has failed to sustain 
its burden of proof that the peaches were not in suitable shipping condi- 
tion at the time they were shipped by respondent. When complainant 
picked up the peaches at respondent’s place of business in its own 
truck, it assumed control over those peaches, and was responsible for 
transportation conditions. When it unloaded a portion of the truck at 
its place of business, it accepted the peaches Thereon Hooker Company 
v. Ben Gatz Co., 30 Agric. Dec. 1109, 1112 (1971), as a result of 
which it had the burden of proof to show that the peaches did not meet 
contract specifications. Jbid. It failed to do so. 

For peaches to take six days in transit from South Carolina to Penn- 
sylvania, i.e., from July 16, 1985, to the date of inspection on July 22, 
1985, is too long. While the record does not reflect the date of arrival, 
we conclude for purposes of this discussion that it was July 22, 1985, 
thereby making the inspection timely. Furthermore, complainant failed 
to show by any reasonable evidence that transportation conditions, par- 
ticularly temperature, during that period of time, were normal. Indeed, 
that complainant specifically requested at the time of inspection that 
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the inspector note that the temperature controls on the truck on which 
a few cartons remained were in operation, indicates that complainant 
knew that the temperature of the truck during transit would be a major 
issue. Unfortunately for complainant, the temperature of the goods at 
the time of the inspection, and the fact the temperature controls were 
working in the truck at that time, do not prove they were working for 
the prior six days. 

Complainant did not see fit to submit a copy of the invoice involved 
in the transaction at issue here. Therefore, we do not know how many 
cartons of peaches it received. In any event, based on this record, it is 
not entitled to any damages. The complaint must be dismissed. 

Order 
The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


DAN R. DODDS d/b/a KUNZ & DODDS FARMS and af/t/a 
PELICAN’S PRIDE POTATOES v. PRODUCE PRODUCTS, INC. 


PACA Docket No. 2-7493. 
Order issued June 8, 1987. 


Order issued by Donald A. Campbell, Judicial Officer. 
ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely informal complaint was filed on April 1, 1986, and a formal 
complaint was filed on October 1, 1986. Complainant seeks to recover 
$6,778.38 which amount is alleged to be the total purchase price for 
potatoes sold to and accepted by respondent on December 21, 1985S. 
Respondent filed an answer to the formal complaint on April 13, 1987, 
admitting that $533.99 of the amount claimed by complainant was due 
and owing to complainant on account of the transaction(s) involved 
herein. 

Section 7(a) of the Act (7 U.S.C. 499g(a)) provides in part: 


If after the respondent has filed his answer to the complaint, it 
appears therein that the respondent has admitted liability for a 
portion of the amount claimed in the complaint as damages, 
the Secretary . . . may issue an order directing the respondent 
to pay the complainant the undisputed amount . . . leaving the 
respondent’s liability for the disputed amount for subsequent 
determination. 


Accordingly, under the authority of the above quoted section, re- 
spondent shall pay to complainant, as an undisputed amount, $533.99. 
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Payment of this amount shall be made within 30 days from the date of 
this order with interest thereon at the rate of 13 percent per annum 
from February 1, 1986, until paid. A failure to pay this amount within 
30 days will constitute a violation of section 2 of the Act. 7 U.S.C. 
499b. 

Respondent’s liability for payment of the disputed amount is left for 
subsequent determination in the same manner and under the same pro- 
cedure as if no order for the payment of the undisputed amount had 
been issued. 

Copies of this order shall be served upon the parties. 


GREAT LAKES FRUIT & PRODUCE, INC. v. B. G. MARKETING 
COMPANY. 


PACA Docket No. 2-7261. 
Decision and order issued June 9, 1987. 


Assignment for benefit of creditors—Failure to pay. 


Where complaint alleging failure to pay for produce contains invoices and bills of 
lading showing respondent received the produce, complainant has established a 
prima facie case and is entitled to reparation award where respondent's only defense 
is that it made an assignment of assets for the benefit of creditors under state law. 
Such assignments do not bar the reparations proceeding. 

Peter V. Train, Presiding Officer. 

Complainant, pro se. 


Roger Schlossberg, Hagerstown, Maryland, for respondent. 


Decision issued by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant sought award of repa- 
ration in the amount of $7,354.75 in connection with the sale of apples 
in interstate commerce. 

Copies of the report of investigation made by the Department were 
served upon the parties. A copy of the formal complaint was served 
upon respondent. On August 5, 1986, respondent’s assignee filed 
what he styled “Answer to Complaint and Suggestion of Insolvency” in 
which the assignee asserted that respondent made a general assignment 
of all its assets to him and that he had no particular knowledge of the 
facts alleged in the complaint and therefore could neither admit nor 
deny the allegations of the complaint. The assignee also moved that 
this reparation proceeding be stayed pending a final accounting and 
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distribution of respondent’s assets. Respondent’s motion was denied 
on August 28, 1986, on the basis that there is no provision in Maryland 
state law or federal law requiring that federal administrative proceed- 
ings be stayed because of the filing of an assignment for the benefit of 
creditors. 

Since the amount claimed in damages does not exceed $15,000.00, 
the shortened procedure provided in Section 47.20 of the Rules of 
Practice (7 C.F.R. § 47.20) applies. Under this procedure, the veri- 
fied complaint of the complainant as well as the Department’s report of 
investigation are part of the evidence in the case. Respondent’s an- 
swer, because it was unverified, is not part of the evidence. Addition- 
ally, both parties were given the opportunity to file evidence in form of 
verified statements. Neither party did so. Neither party filed a brief. 


Findings of Fact 


1. Complainant Great Lakes Fruit & Produce, Inc., is a corporation 
whose post office address is 3578 Alpine Avenue, N.W., Grand Rapids, 
Michigan 49504. 

2. Respondent B.G. Marketing Company is a corporation whose ad- 
dress is P.O. Box 649, Hagerstown, Maryland 21741. At the time of 
the transactions involved herein, respondent was licensed under the 
Act. 


3. During the period March 4, 1986, through March 28, 1986, com- 
plainant sold four trucklots of apples in interstate commerce to respon- 
dent in the total amount of $7,354.75. 

4. Respondent received and accepted the produce, but has paid 
nothing with respect to any of the transactions. 

$5. The complaint was filed on July 1, 1986, which was within nine 
months of the time the cause of action herein arose. 


Conclusions 


Complainant has made a prima facie showing in this case that it 
shipped the apples in question at a total invoice price of $7,354.75. 
(Complainant’s Exhibits 1-10 to the complaint) Respondent’s only 
defense was that it filed an assignment for the benefit of creditors under 
Maryland law. 

Such assignments, however, do not provide a defense in reparation 
proceedings. Arbittier Farms v. Top Banana Farmers Market, Inc., 42 
Agric. Dec. 1272 (1983); Fruit Salad, Inc. v. M. Egan Co., Inc., 42 
Agric. Dec. 664 (1983). They do not cut off the rights of parties to 
proceed before the Secretary in reparation proceedings. Furthermore, 
a reparation order has effects not attendant to any other proceeding. 
For example, failure to pay a reparation award results in sanctions 
against licensees, and those individuals responsibly connected with cor- 
porate licensees. See, 7 U.S.C. §§ 499g, h. 
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There is no indication in the record that respondent did other than 
accept the apples in interstate commerce. Nor is there any evidence 
that there has been any payment to complainant by respondent’s as- 
signee. Respondent is therefore liable to complainant for the full pur- 
chase price of the apples, or $7,354.75. The failure of respondent to 
pay this amount to complainant is a violation of section 2 of the Act for 
which reparation should be awarded to the complainant with interest. 

Order 

Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $7,354.75, with interest thereon at the rate 
of 13 percent per annum from May 1, 1986, until paid. 

Copies hereof shall be served upon the parties. 


HARKNESS-COLGATE-BARTELL, INC., d/b/a UNITED PACK- 
ING COMPANY v. VITA-WELLBROOK-KEARNEY, INC. 


PACA Docket No. 2-7453. 

Order issued June 22, 1987. 

Order issued by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $14,999.99 in connection with 
transactions involving the shipment of cantaloupes in interstate com- 
merce. 


A copy of the formal complaint was served on respondent. By letter 
dated May 21, 1987, complainant notified the Department that it no 
longer wished to pursue this matter. Complainant, in its letter of May 
21, 1987, authorized dismissal of its complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


HOMESTEAD TOMATO PACKING CO., INC. v. M&M PONTO, 
INC. 


PACA Docket No. 2-6964. 
Order issued June 17, 1987. 


Order issued by Donald A. Campbell, Judicial Officer. 
DISMISSAL OF PETITION FOR RECONSIDERATION 
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In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. § 499a et seq.), a Decision 
and Order was issued on March 9, 1987, directing respondent to pay to 
complainant, as reparation, $1,872.00, with interest, within 30 days 
from the date of such order. On March 30, 1987, respondent filed a 
petition for reconsideration, which by operation of law acted to stay the 
decision and order. 7 C.F.R. § 47.24(a). A ruling on reconsideration 
was issued on May 1, 1987, dismissing the petition, and directing re- 
spondent to pay the $1,872.00 plus interest within 30 days from the 
date of the order. Complainant filed a petition for reconsideration of 
the March 9, 1987, order on June 1, 1987. 

The rules of Practice state, at 7 C.F.R. § 47.24(a), that a petition for 
reconsideration “shall be made by petition to the Secretary filed with 
the Division within 10 days after the date of service of the order.” The 
record indicates that the March 9, 1987, order was served upon com- 
plainant on March 14, 1987. Therefore, complainant had until March 
24, 1987, to file its petition for reconsideration., As respondent’s peti- 
tion was not filed until June 1, 1987, it was 69 days too late, and must 
be dismissed. 

However, even if we were to consider the merits of the petition for 
reconsideration, it is clear that complainant has failed to demonstrate 
any errors in the decision and order. Complainant’s claim that there is 
no substantial evidence in the record to support the finding of fact that 
during the time at issue, complainant operated subject to license under 
the Act, is contradicted by a supplemental investigation report which is 
part of the record. That report by P.A.C.A. Branch, Fruit and Vegeta- 
ble Division, found complainant to be operating subject to license. No 
evidence was offered by complainant to rebut the report, and it was 
properly given decisive weight in the decision and order. Complain- 
ant’s claim that the price terms were wrongly determined raises issues 
which were comprehensively dealt with in the decision and order and 
do not warrant repetition. 

For the reasons heretofore stated, complainant’s petition for recon- 
sideration is hereby dismissed. 

Copies of this order shall be served upon the parties. 


HOMESTEAD TOMATO PACKING CO., INC. v. M& R TOMATO 
DISTRIBUTORS, INC. 


PACA Docket No. 2-7013. 


Decision and order issued June 17, 1987. 
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Accord and satisfaction, not proven—Contract price—Warranty as to 
grade, no breach—Burden of proof—Damages awarded respondent for 
market decline. 


Partial payment by respondent held not an accord and satisfaction because payment 
not clearly offered as payment in full. Complainant did not breach any warranty as 
to grade. Respondent proved its contention that the prices set were tentative, and 
would be adjusted downward if the market did not hold. Complainant failed to rebill 
respondent when market declined. Therefore, respondent awarded damages for its 
excessive remittance to complainant: 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
Irving Coopersmith, New York, New York, for respondent. 


Decision issued by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
Preliminary Statement 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant seeks a reparation 
award against respondent in the amount of $19,344.00 in connection 
with the sale of three lots of tomatoes to respondent, in interstate com- 
merce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying liabil- 
ity. Respondent also filed a counterclaim for $12,304.00 in connection 
with the subject matter of the complaint. Complainant filed a reply 
thereto, denying liability. 

Although the amount claimed as damages exceeds $15,000.00, the 
parties waived oral hearing. Therefore, the shortened procedure in 
section 47.20 of the Rules of Practice (7 C.F.R. § 47.20) became ap- 
plicable. Pursuant to such procedure, the report of investigation is con- 
sidered part of the evidence, as are the verified complaint, answer and 
reply to the counterclaim. The parties were given an opportunity to 
submit additional evidence in the form of verified statements and to file 
briefs. Complainant elected not to submit any additional evidence. 
Respondent submitted an answering statement. Neither party filed a 
brief. 

Findings of Fact 

1. Complainant, Homestead Tomato Packing Co., Inc., is a corpora- 
tion whose address is P.O. Box 3064, Florida City, Florida. At the 
time of the transactions involved herein, complainant was operating 
subject to license under the Act. 

2. Respondent, M & R Tomato Distributors, Inc. is a corporation 
whose address is Hunts Point Terminal Market, Store 151, Bronx New 
York. At the time of the transactions involved herein, respondent was 
licensed under the Act. 
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3. On January 24, 1985, complainant sold to respondent three 
trailerloads of tomatoes, f.o.b. The contract was negotiated by Tom 
Banks, complainant’s salesman, and Nicholas Dotschay, Inc., Key 
Largo, Florida, acting as a broker. The contract provided that the 
tomatoes would be 85 percent U.S. number one or combination grade, 
except for 160 cartons of 6x6 tomatoes, which would be U.S. number 
two. The tomatoes were loaded on board the trailer as follows: On 
trailer JLIZ555190 were 640 cartons of 5x6 Strano Pride and 960 car- 
tons of 6x6 Strano Pride; on trailer JLIZ555010 were 483 cartons of 
5x6 Strano Pride, 800 cartons of 6x6 Strano Pride, and 320 cartons of 
6x7 Strano Pride; and on trailer JLIZ555044 were 456 cartons of 5x6 
Strano Pride, 1017 cartons of 6x6 Strano Pride, and 160 cartons of 6x6 
U.S. number two tomatoes. The contract price was tentatively set at 
$20.00 per carton for the 5x6 Strano Pride tomatoes, $18.00 per car- 
ton for the 6x6 Strano Pride tomatoes, and $16.00 per carton for the 
6x7 Strano Pride tomatoes and 6x6 U.S. number two tomatoes. The 
price also included $.15 per carton for pallets and $22.50 for a tem- 
perature recorder for each load. It was agreed respondent would be 
rebilled if the market did not hold. 

4. Before the contract was entered into, complainant obtained fed- 
eral shipping point inspections of all three loads. The tomatoes which 
eventually were loaded onto trailer JLIZ555190 were inspected on 
January 18, 1985, and found to be U.S. combination grade, at least 85 
percent U.S. number one quality. Those eventually loaded on trailer 
JLIZ555010 were inspected on January 18 and 20, 1985, and found to 
be U.S. combination grade. Those eventually loaded onto trailer 
JLIZ555044 were inspected on January 19 and 20, 1985, and also 
found to be U.S. combination grade, except for 160 cartons of 6x6 
tomatoes found to be U.S. number two grade. 

5. On January 24, 1985, the broker issued and sent to the parties 
confirmations of sale for each of the three loads. The confirmations 
reflected the contract terms set forth in Finding of Fact 3, except that 
they contained the notation “85 percent” covering all the tomatoes 
except the 160 cartons of 6x6 U.S. number 2’s. 

6. Upon receiving these confirmations, complainant’s president, 
Rosario Strano, sent a letter to the broker, dated February 1, 1985, 
stating as follows: “We hereby object to the contents of your memoran- 
dum on loads shipped in Trl. Lic. # JLIZ555190, JLIZ555010 and 
JLIZ555044. The tomatoes were sold as a U.S. Combination, not 85% 
as stated.” 

7. On January 24, 1985, complainant shipped the three loads of to- 
matoes in interstate commerce to respondent, where they arrived on 
approximately January 26, 1985, and were accepted. 





8. The Federal State Market New Service Reports for Winter Park, 
Florida contains shipping point prices for 5x6, 6x6, and 6x7 tomatoes 
from the period January 24, 1985, through January 31, 1985, only on 
January 24, 25, 28, 29, and 31, 1985. The listings for January 24, and 
25, 1985, show 85 percent or better U.S. number one tomatoes with a 
price per carton of $20.00 for the 5x6, $18.00 for the 6x6 and $16.00 
for the 6x7. They also contain a price for 6x6 U.S. number two toma- 
toes of $16.00, few $17.00 per carton. The listing for January 28, 
1985, shows combination or better tomatoes at a price per carton of 
$15.00 for the 5x6, $14.00 for the 6x6, and $12.00 for the 6x7, with 
the 6x6 U.S. number two at $12.00 to $12.90 per carton, mostly 
$12.00 per carton, occasionally higher. The listing for January 29, 
1985, shows combination or better tomatoes at a price per carton of 
$13.00 for the 5x6, $12.00 for the 6x6, and $10.00 for the 6x7, with 
the 6x6 U.S. number two at $10.00 per carton. The listing for January 
31, 1985, shows combination or better tomatoes at a price per carton 
of $10.00, few $9.00 for the 5x6, $9.00, few lower for the 6x6, and 
$6.00, occasional $7.00 for the 6x7, with the 6x6 U.S. number two 
tomatoes at $7.00 per carton, few lower. 

9. On approximately June 1, 1985, respondent paid complainant 
$70,694.90, which complainant has accepted as partial payment with- 
out prejudice. 

10. A formal complaint was filed on June 24, 1985, which was within 
nine months from the alleged cause of action herein accrued. A coun- 
terclaim was filed on October 8, 1985, involving the same transactions 
contained in the complaint. 


Conclusions 


Complainant claims it is owed the difference between the alleged 
contract price for three load of tomatoes sold to respondent, or 
$90,038.90, and the $70,694.90 which respondent paid, or 
$19,344.00. Respondent admits receiving and accepting the tomatoes, 
but denies liability. Respondent contends that its payment of 
$70,694.90 discharged complainant’s claim. In addition, respondent 
contends that the price terms asserted by complainant were tentative 
only, and that it was agreed that respondent would be rebilled if the 
market did not hold, which in fact occurred. Respondent also claims 
that most of the tomatoes were contracted to be 85 percent or better 
U.S. number one, but a large portion of the tomatoes were U.S. combi- 
nation grade. Respondent alleges damages of $12,304.00 as a counter- 
claim and set-off resulting from complainant’s failure to rebill and the 
failure of the tomatoes to meet grade. 

The first issue to be dealt with is respondent’s contention that its 
payment to complainant of $70,694.90 discharged complainant’s 
claim. We assume that this is a defense of an accord and satisfaction. 
However, that defense is inapplicable here, as the payment was not 
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clearly offered as payment in full. Warren A. Hall d/b/a Hall’s Plants 
and Produce v. Battaglia Produce Sales, Inc., 42 Agric. Dec. 368 
(1983). 

We now turn to the principal issue, which is the nature of the agreed 
upon contract terms. Respondent’s claim that the prices alleged by 
complainant were tentative only, and would be adjusted downward if 
the market did not hold, is supported by an affidavit of the broker. In 
addition, the broker explicitly stated in its confirmations of sale for 
each of the three loads that complainant would rebill respondent if the 
market did not hold (Finding of Fact 5). Complainant contends that it 
objected to these confirmations upon receiving them, but complainant’s 
February 1, 1985, letter to the broker objects only to the grade of the 
tomatoes stated in the confirmations, not the price terms (Finding of 
Fact 6). The evidence strongly supports respondent’s version of the 
price terms. 

With respect to the grade of the tomatoes, there is no dispute that 
the 160 cartons of 6x6 tomatoes loaded in trailer JLIZ555044 were to 
be U.S. number two. However, there is a dispute over whether the 
remaining tomatoes were to be U.S. combination grade, as complaint 
claims, or 85 percent or better U.S. number one, as respondent asserts. 
There is no need to resolve this apparent conflict, however, as even if 
complainant expressly warranted that these tomatoes were 85 percent 
or better U.S. number one, respondent has failed to sustain its burden 
of proving that the tomatoes did not meet this standard. It is respon- 
dent’s burden to prove by a preponderance of the evidence, a breach 
of warranty by complainant, once respondent accepts the produce. 
Stonoca Farms Corporation v. S&S Produce Inc., 42 Agric. Dec. 937 
(1983). The only evidence relied on by respondent to show that these 
tomatoes were at least 85 percent U.S. number one are the three ship- 
ping point inspections (Finding of Fact 4). These state that all the 
tomatoes except for 160 cartons of 6x6 U.S. number two were U.S. 
combination grade. The tomatoes which eventually were loaded onto 
trailer JLIZS55190 are described as also being of at least 85 percent 
U.S. number one quality, but this does not exclude the possibility that 
the other two loads could also have contained at least 85 percent U.S. 
number one tomatoes. The Department’s regulations define U.S. com- 
bination tomatoes as “a combination of U.S. No. 1 and U.S. No. 2 
tomatoes: Provided, That at least 60 percent, by count, meet the re- 
quirements of U.S. No. 1 grade.” (7 C.F.R. § 51.1856). The regula- 
tions also provide that U.S. number one tomatoes can include up to ten 
percent of the load which does not meet grade requirements, at ship- 
ping point (7 C.F.R. § 51.1861(a)(1)). Therefore, the inspector’s use 
of the term “U.S. combination” could have referred to tomatoes con- 
taining anywhere from 60 percent to 89 percent U.S. number one to- 
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matoes. Respondent has provided no significant evidence that these 
tomatoes were not at least 85 percent U.S. number one grade at ship- 
ping point, such as federal destination inspections which would show 
the presence of grade defects which would not change in transit. Ac- 
cordingly, there was no breach by complainant as to the grade of the 
tomatoes. 

We have concluded that the agreed upon price terms were $20.00 
per carton for the 5x6 Strano Pride, $18.00 per carton for the 6x6 
Strano Pride, $16.00 for the 6x7 Strano Pride, and $16.00 for the 6x6 
U.S. number two tomatoes, plus $.15 per carton for pallets and $22.50 
per load for a temperature recorder. However, we have also concluded 
that these prices were to be adjusted downward if the market did not 
hold. In order to determine whether to adjust these prices, we will 
examine the shipping point prices for a week following the date of the 
contract, January 24, 1985, utilizing the price quotations for tomatoes 
shipped from January 24, through 31, 1985, as contained in the Fed- 
eral-State Market New Service Reports for Winter Park, Florida (Find- 
ing of Fact 8). There are price quotations only for the shipments on 
January 24, 25, 28, 29, and 31, 1985. The prices for the 5x6 toma- 
toes, 85 percent U.S. number one or combination grade, for these five 
dates are $20.00, $20.00, $15.00, $13.00, and $10.00 per carton, re- 
spectively, for an average of $15.60 per carton. The prices for the 6x6 
tomatoes, 85 percent U.S. number one or combination grade for these 
five dates are $18.00, $18.00, $14.00, $12.00, and $9.00 per carton, 
respectively, for an average price of $14.20 per carton. The prices for 
the 6x7 tomatoes, 85 percent U.S. number one or combination grade 
for these five dates are $16.00, $16.00, $12.00, $10.00, and $6.00 per 
carton, respectively, for an average price of $12.00 per carton. The 
prices for the 6x6 U.S. number two tomatoes for these five dates are 
$16.00, $16.00, $12.00, $10.00, and $7.00 per carton respectively, for 
an average price of $12.20 per carton. We believe the average prices 
for the week following shipment of the tomatoes to be the most equita- 
ble basis on which to determine the prices contemplated by the con- 
tract terms. Therefore, we find the contract price for the tomatoes on 
trailer JLIZ555190 to be $23,616.00, $240.00 for pallets and $22.50 
for a temperature recorder, or $23,878.50; the contract price for the 
tomatoes on trailer JLIZ 555010 to be $22,313.60 plus $240.45 for 
pallets and $22.50 for a temperature recorder, or $22,576.55; and the 
contract price for the tomatoes on trailer JLIZ555044 to be $23,507.60 
plus $244.95 for pallets and $22.50 for a temperature recorder, or 
$23,775.55. The total contract price for the three loads was, there- 
fore, $70,230.10. 

We have concluded that the agreed upon contract price for the three 
trailerloads of tomatoes was $70,230.10. Respondent has paid 
$70,964.90, for an overpayment of $734.80. This constitutes respon 
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dent’s damages for complainant’s failure to meet its contractual obliga- 
tions to rebill respondent upon the decline of the market, as alleged in 
respondent’s counterclaim. Accordingly, complainant is liable to re- 
spondent for $734.80, and its failure to pay this sum is a violation of 
section 2 of the Act, for which reparation should be awarded, with 
interest. There is obviously no merit to the complaint and it must, 
therefore, be dismissed. 
Order 

The complaint is dismissed. 

Within 30 days from the date of this order, complainant shall pay to 
respondent, as reparation, $734.80, with interest thereon at the rate of 
13 percent per annum from July 1, 1985, until paid. 

Copies of this order shall be served upon the parties. 


HOMESTEAD TOMATO PACKING CO., INC. v. TERRIFIC TO- 
MATO BROKERS, INC., a/t/a TERRIFIC TOMATOES. 


PACA Docket No. 2-6981. 
Order issued June 17, 1987. 


Order issued by Donald A. Campbell, Judicial Officer. 
DISMISSAL OF PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. § 499a et seq.), a Decision 
and Order was issued on April 2, 1987. Respondent was ordered to 
pay to complainant $2,672.00, with interest, within 30 days from the 
date of such order. Complainant filed a petition for reconsideration on 
May 29, 1987. Such petition is dismissed, as the Department lacks 
jurisdiction to reconsider the decision and order. 

In accordance with section 10 of the Act (7 U.S.C. § 499j), the 
decision and order became final at the expiration of 30 days from the 
date of issuance, although since May 2, 1987, fell on a Saturday, the 
decision and order became final on May 4, 1987 (7 C.F.R. § 
47.25(d)). The petition for reconsideration was not filed until May 29, 
1987, 25 days after the decision and order became final. Complain- 
ant’s counsel claims in the petition that he was not even retained by 
complainant until May 27, 1987. The law is clear that an administra- 
tive agency has no jurisdiction to reconsider a decision after the deci- 
sion has, in accordance with the applicable statute, become final due to 
the expiration of the time allowed for filing a petition for review. Lasky 
v. Commissioner of Internal Revenue, 235 F.2d 97 (9th Cir. 1956), 
aff'd per curiam, 352 U.S. 1027 (1956); Santo Tomas Produce Asso- 
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ciation v. Elizer Ozuma, et al., 39 Agric. Dec 795 (1980). Therefore, 
the Secretary is without jurisdiction to reconsider complainant’s peti- 
tion, and such petition must be dismissed. 

Copies of this order shall be served upon the parties. 


HOMESTEAD TOMATO PACKING CO., INC. v. TRAY-WRAP, 
INC. 


PACA Docket No. 2-7023. 
Decision and order issued June 17, 1987. 


Contract price—Burden of proof—Breach of express warranty as to 
grade—Breach of suitable shipping condition warranty—Risk of delay 
during transit—Damages from breach of warranty. 


Respondent’s version of contract price found to prevail. Complainant held to have 
breached its express warranty as to grade of the Strano Pride tomatoes, but not its 
implied warranty of suitable shipping condition, as transportation time was abnor- 
mal. Respondent’s actions in causing the tomatoes to be gassed found to have 
contributed to the delay in transportation time. Respondent’s damages for breach of 
warranty as to grade are loss based on percent of the load found to be of inferior 
grade. Respondent liable for the contract price less damages. Respondent’s coun- 
terclaim is dismissed. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
Linda Strunpf, New York, New York, for respondent. 


Decision issued by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


Preliminary Statement 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant seeks a reparation 
award against respondent in the amount of $6,456.75 in connection 
with the sale of a load of tomatoes to respondent in interstate com- 
merce. 

A copy of the report of investigation prepared by the Department was 
served upon the parties. A copy of the formal complaint was served 
upon respondent, which filed an answer thereto, denying liability, and 
asserting a counterclaim for $1,089.70 in connection with the transac- 
tion alleged in the complaint. Complainant filed a reply, denying liabil- 
ity. Respondent has since amended it counterclaim, alleging that com- 
plainant is liable in the sum of $4,548.49. 

Since the amount claimed as damages do not exceed $15,000.00, 
the shortened procedure in section 47.20 of the Rules of Practice (7 
C.F.R. § 47.20) is applicable. Pursuant to such procedure, the report 
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of investigation is considered part of the evidence, as are the verified 

complaint and answer. The parties were given an opportunity to submit 

additional evidence in the form of verified statements and to file briefs. 

Complainant elected not to submit any additional evidence. Respon- 

dent submitted an answering statement. Respondent also filed a brief. 
Findings of Fact 


1. Complainant, Homestead Tomato Packing Co., Inc., is a corpora- 
tion whose address is P.O. Box 3064 Florida City, Florida. At the time 
of the transactions involved in the counterclaim, complainant was not 
licensed under the Act but was operating subject to license. 

2. Respondent, Tray-Wrap, Inc., is a corporation whose address is 
266 N.Y.C. Terminal Market, Bronx, New York. At the time of the 
transaction involved in the complaint, respondent was licensed under 
the Act. 

3. On approximately February 26, 1985, Steven Heyer, Miami, Flor- 
ida, acting as a broker, arranged for the sale from complainant to re- 
spondent of a quantity of 7x7 tomatoes consisting of 1,458 cartons of 
85 percent U.S. number one grade Strano Pride at $8.00 per carton, 
and 142 cartons of U.S. number two at $6.00 per carton, plus $.15 per 
carton for pallets and $22.50 for a temperature recorder, f.o.b. It was 
agreed that on March 1, 1985, complainant would load the tomatoes 
on a truck, where they would be gassed and shipped to respondent on 
March 6, 1985. On February 26, 1985, the broker issued a memoran- 
dum of sale containing these contract terms, and sent it to the parties. 

4. On approximately March 6, 1985, complainant received the bro- 
ker’s memorandum of sale. Complainant’s president, Rosario Strano, 
then wrote the following letter to the broker: 

This is a formal objection the contents of your brokers memo- 


randum dated February 26, 1985, received in our office March 
6, 1985. The contract we agreed to was as follows: 


1458 cartons 7x7 Strano Pride at 9.00 
142 cartons 7x7 #2 at 7.00 


The Strano Pride label were not at any time quoted to you as 
either #1 or ‘not less than 85% U.S. #1.’ We hereby request a 
corrected memorandum showing the correct prices and the 
Strano Pride label as a U.S. combination grade. 

5. On March 1, 1985, complainant had the tomatoes federally in- 
spected, which found the 1458 cartons of Strano Pride to be U.S. com- 
bination grade, and the remaining 142 cartons to be U.S. number two 
grade. 

6. On approximately March 2, 1985, the tomatoes were loaded onto 
a trailer and treated with gas by Hockaday Tomato Gasing Service, Fort 
Pierce, Florida, until March 6, 1985. The tomatoes were then shipped 
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in interstate commerce to respondent, who received and accepted them 
upon their arrival on March 8, 1985. Respondent paid $1,700.00 for 
freight. 

7. On March 8, 1985, respondent had the 1458 cartons of Strano 
Pride tomatoes federally inspected, and the inspection found as follows, 
in relevant part: 


TEMPERATURE Range 60 to 62° F 


APPLICANT STATES Approximately 1400 cartons 


PRODUCT: Tomatoes “Strano’s Pride 7x7 Federal State In- 
spect. 903 139 A” 


SIZE: Meets Florida Tomato Marketing Order Size require- 
ments as marked. 


QUALITY AND CONDITION: Grade defects 26 to 45% av- 
erage 38% damage, including 9% serious damage, including 3% 
very serious damage mostly scars, some misshapen and cat- 
faces. 


Average approximately 10% green and breakers, 50% turning 

and pink, 35% light red and red. Average 3% soft and decay. 

2 to 16% average 10% damage including 1% serious damage by 

sunken discolored areas. 

GRADE: Now approximately 50% U.S. No. 1 quality. 
Respondent informed the broker of the inspection results, who con- 
veyed this information to complainant. 

8. Respondent repacked the tomatoes, allegedly dumping 874 car- 
tons of Strano Pride tomatoes. 

9. Respondent has paid complainant $7,921.75 for the tomatoes. 

10. A formal complaint was filed on August 5, 1985, which was 
within nine months from when the cause of action herein accrued. A 
timely counterclaim was filed on November 5, 1985, in connection with 
the subject matter of the complaint. 

Conclusion 

There is substantial disagreement over the contract terms. In addi- 
tion, respondent claims that the 1458 cartons of Strano Pride tomatoes 
it received were in breach of warranty because they were out of grade 
and in poor condition upon arrival at its place of business. Complain- 
ant denies there was any such breach. 

The first issue to be resolved concerns the applicable contract terms. 
Complainant insists that it sold 1458 cartons of U.S. combination grade 
Strano Pride tomatoes at $9.00 per carton, and 142 cartons of U.S. 
number two tomatoes at $7.00 per carton. Respondent contends that 
the 1458 cartons of Strano Pride tomatoes were to be U.S. number one 
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and were priced at $8.00 per carton. Respondent also contends that 
the 142 cartons of U.S. number two tomatoes were priced at $6.00 per 
carton. Complainant’s allegations are made in sworn statements by its 
president, Rosario Strano. However, since it is agreed that complain- 
ant’s salesman, Tom Banks, conducted the contract negotiations for 
complainant, not Mr. Strano, Mr. Strano’s statements can not be given 
significant weight. Respondent’s allegations are completely supported 
by a sworn statement from the broker, Steven Heyer, who was person- 
ally involved in negotiating the contract terms with Mr. Banks. Mr. 
Heyer also issued a memorandum of sale reflecting these terms (Find- 
ing of Fact 3). Complainant claims to have sent a letter to Mr. Heyer, 
written by Mr. Strano, objecting to the memorandum of sale, but Mr. 
Heyer insists that he never received such letter. Even if such letter 
were received by Mr. Heyer, it does not provide strong evidence that 
the contract terms alleged by Mr. Heyer are erroneous, since as we 
have stated, Mr. Strano did not personally engage in the contract nego- 
tiations. It is clear from the sworn statement of Mr. Heyer and his 
memorandum of sale that the parties agreed to respondent’s version of 
the contract terms. 

There is no dispute concerning the quality or condition of the 142 
cartons of U.S. number two tomatoes. Respondent is therefore liable 
for the contract price of $6.00 per carton plus $.15 per carton for 
pallets, or $873.30, and $22.50 for a temperature recorder, for a total 
of $895.80. 

With respect to the 1458 cartons of Strano Pride tomatoes, respon- 
dent is liable for the contract price, less damages resulting from any 
breach of warranty by complainant. It is respondent’s burden to prove 
the breach and damages by a preponderance of the evidence. Sun 
World International, Inc., a/tla Sun World v. S&K Farms, Inc., 42 
Agric. Dec. 1228 (1983). We have determined that complainant ex- 
pressly warranted that the tomatoes were to be 85 percent U.S. number 
one. The March 8, 1985, inspection which occurred after the toma- 
toes were delivered to respondent (Finding of Fact 6) shows that the 
tomatoes were then only 50 percent U.S. number one, due to grade 
defects and condition problems. Condition problems at destination 
cannot be presumed to have been present at shipping point, as they 
may have been influenced by conditions during transit. However, qual- 
ity factors determinative of grade are permanent in nature and do not 
change in transit. Co-Operative Growers’ Association, Inc. v. W.W. 
Shipman & Son, 34 Agric. Dec. 521 (1975). Therefore, the grade 
defects revealed by the inspection, totaling 38 percent, must have been 
present at shipping point, and to the extent they exceed the 15 percent 
permitted under the contract, or 23 percent, they constituted a breach 
of complainant’s express warranty. 
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We next consider whether the March 8, 1985, inspection demon- 
strated a breach of the suitable shipping condition warranty given by 
complainant in this f.o.b. sale. According to the regulations (7 C.F.R. 
§ 46.43(j)), suitable shipping condition means “that the commodity, at 
the time of billing, is in a condition which, if the shipment is handled 
under normal transportation service and conditions, will assure delivery 
without abnormal deterioration at the contract destination agreed upon 
between the parties.” Complainant argues that transportation condi- 
tions were not normal, as the tomatoes were shipped on March 2, 
1985, but did not arrive at respondent’s place of business until March 
8, 1985, six days later. Complainant is correct, as it should have taken 
no longer than approximately 30 hours for the tomatoes to be trans- 
ported from complainant to respondent. Respondent claims that the 
four days during which the tomatoes were gassed should not be counted 
against the transit time. However, the regulations provide (7 C.F.R. § 
46.43(i)) that in an f.o.b. sale such as this, it is the seller’s obligation 
only to place the produce free on board the agency of transportation at 
the shipping point, in suitable shipping condition. It is the buyer who 
assumes all risk of damage or delay in transit not caused the the seller. 
Admiral Packing Company v. Sam Viviano & Sons, 40 Agric. Dec. 1993 
(1981). Therefore, complainant fulfilled its contractual obligation by 
turning over the 1,600 cartons of tomatoes, in suitable shipping condi- 
tion, to respondent on March 2, 1985. It was respondent’s decision to 
have the tomatoes treated with gas until March 6, 1985. Thus, in de- 
termining the transit time, we must include the four days during which 
the tomatoes were gassed, which results in a total of six days. This is 
excessive, and constitutes abnormal transportation conditions which 
could very well have adversely affected the tomatoes. These abnormal 
transportation conditions voided the suitable shipping condition war- 
ranty. 

We have determined that complainant breached its express warranty 
as to the grade of the Strano Pride tomatoes, as grade defects present 
at the March 8, 1985, inspection exceeded the allowable maximum by 
23 percent. The usual method of determining respondent’s damages 
resulting from a breach of warranty is the difference at the time and 
place of acceptance between the value of the commodity if it had com- 
plied with the terms of the warranty, and its actual value. Rogelio C. 
Sardina d/b/a Sardinas Farms v. Caamano Bros., Inc., 42 Agric. Dec. 
1275 (1983). For the value of the tomatoes if they had been war- 
ranted, we would ordinarily look to the contract price plus freight of the 
load. However, in this case, even if the tomatoes had met the grade 
requirement, their value would not have equaled the contract price plus 
freight because of the condition defects, which we have concluded were 
the responsibility of respondent. The value of the tomatoes if they had 
been as expressly warranted by complainant can thus determined if we 
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deduct from the contract price plus freight the amount of loss caused 
by the condition defects. Respondent’s records show a loss of 874 of 
the 1,458 cartons of Strano Pride tomatoes, but do not differentiate 
between losses from condition defects or grade defects, and therefore 
cannot assumed to reflect damage from condition defects only. Thus, 
the usual method of determining damages is unavailing here. The only 
equitable measure of damages is to presume that the portion of the 38 
percent average grade defects found by the March 8, 1985, inspection 
which exceeded the 15 percent permissible under the contract terms, 
or 23 percent, resulted in a total loss of 23 percent of the load. Roger 
Harloff Packing, Inc. v. Farm Fresh Produce, Inc., 42 Agric. Dec. 
1260 (1983). Therefore, 335.34 of the 1,458 cartons were lost, leaving 
1,122.66 cartons. At a contract price of $8.00 per carton plus $.15 per 
carton for pallets, or $9,149.68, plus freight, which respondent has 
shown was $1,700.00 for the entire 1,600 carton load, or $1,192.83 for 
the 1,122.66 cartons of Strano Pride tomatoes, the 1,122.66 cartons 
bore a value of $10,342.51. The value of all 1,458 cartons at $8.15 
per carton plus freight would have been $13,431.83, a difference of 
$3,089.32, which constitutes respondent’s damages. 

We have found that with respect to the 1,458 cartons of Strano Pride 
tomatoes, respondent has incurred damages due to complainant’s 
breach of its express warranty as to grade of $3,089.32, which de- 
ducted from the contract price of $11,882.70 leaves $8,793.38. Re- 
spondent is also liable for the contract price of the 142 cartons of U.S. 
number two tomatoes, which we have found to be $895.80, for a total 
liability of $9,689.18. Respondent has paid $7,921.75, which leaves 
$1,767.43 still owing. Respondent’s failure to pay this sum to com- 
plainant is a violation of section two of the Act, for which reparation 
should be awarded, with interest. 

In view of the above analysis, respondent’s amended counterclaim 
for $4,548.49 is without merit and must be dismissed. 

Order 


Within 30 days from the date of this order, respondent shall pay 
complainant, as reparation, $1,767.43, with interest thereon at the rate 
of 13% per annum, from April 1, 1985, until paid. 

Respondent’s counterclaim is hereby dismissed. 

Copies of this order shall be served upon the parties. 





JIM HRONIS & SONS v. M. PAGANO & SONS, INC. 
PACA Docket No. 2-7267. 
Decision and order issued June 10, 1987. 


Unloading is receipt and acceptance—Sugar content of grapes affected 
by temperature—Warranty of suitable shipping condition—Use of ex- 
pert advice. 


Having unloaded grapes from one trailer and reloaded them on another, respondent 
accepted the grapes, and had burden to prove damages. Where sugar content of 
grapes was below contract specifications, plant pathologist was used to determine 
that low sugar content could be caused by high temperatures or other factors during 
transit. Since respondent failed to prove transportation was normal, complainant 
must prevail. 

Dennis Becker, Presiding Officer. 

Complainant, pro se. 


Respondent, pro se. 


Decision issued by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $1,058.40 in connec- 
tion with the sale in interstate commerce of a truckload of grapes. 

A copy of the report of investigation made by the Department was 
served upon the parties. A copy of the formal complaint was served 
upon respondent, which filed an answer thereto denying liability to 
complainant. 

The amount claimed in the formal complaint does not exceed 
$15,000.00, and the shortened method of procedure provided in sec- 
tion 47.20 of the Rules of Practice (7 C.F.R. § 47.20) is applicable. 
Pursuant to this procedure, the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Department’s 
report of investigation. In addition, the parties were given an opportu- 
nity to file evidence in the form of sworn statements. Neither party did 
so. Complainant filed a brief. 

Findings of Fact 


1. Complainant is an individual doing business as Jim Hronis & Sons, 
with a post office address at Route 1, Box 267A, Delano, California. 

2. Respondent, M. Pagano & Sons, Inc., is a corporation with an 
address at 59 Brooklyn Terminal Market, Brooklyn, New York. At the 
time of the transaction involved herein, respondent was licensed under 
the Act. 

3. On September 12, 1985, complainant sold to respondent 1,008 
lugs of grapes at various charges plus 60¢ per lug for pre-cooling and 
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palletization and $22.50 for a temperature recorder, for a total contract 
price of $8,678.70, f.0.b. The grapes were shipped on September 16, 
1985, to respondent, and arrived at its place of business on September 
22, 1985, where they were received and accepted. 

4. The grapes were at least partially unloaded from the transport in 
which they were shipped, and reloaded onto another trailer because of 
problems with the temperature controls of the trailer in which they were 
shipped. They were subjected to a federal inspection on September 23, 
1985, to determine their sugar content among other things. With re- 
spect to sugar content, the inspection showed “Percentage of soluble 
solids average 19%.” The parties agreed that the percentage of soluble 
solids was to be 25%. The inspection further showed that it was “re- 
stricted to product and lading in 6 pallets being unloaded at time of 
inspection and 2 pallets remaining nearest rear doors.” 

5. Respondent has made a partial payment of $7,620.30. 

6. A formal complaint was filed on March 3, 1986, which was within 
nine months of the time the cause of action arose. 

Discussion 


In this case, respondent having received an unloaded the grapes, it 
accepted them. Thereon Hooker Company v. Ben Gatz Co., 30 Agric. 
Dec. 1109, 1112 (1971); Fruit Distributing Corporation v. Gary D. 
Harvey Company, 44 Agric. Dec. __ (1985). Therefore, it has the 


burden to show that it was damaged by the actions of complainant. 
Thereon Hooker Company v. Ben Gatz Co., supra. Respondent has 
failed to do so. 

The grapes which were shipped were to be used for processing pur- 
poses. An essential part of the contract terms was their sugar content. 
Both parties agree that it was to be 25%. On arrival, the federal inspec- 
tion showed that the percentage of sugar was 19%. The question is, 
who is responsible for the fact the grapes had less than 25% sugar con- 
tent. 

Complainant charged that transportation conditions were not normal. 
Abnormal transportation conditions void the warranty of suitable ship- 
ping condition for the purpose for which a commodity is sold. Funk 
Orchards v. Ranalli Enterprises, 30 Agric. Dec. 1907, 1913 (1971). 
However, there are some circumstances in which this concept would 
not be invoked. Such is the case here, where sugar content might not 
be affected by abnormal transportation conditions. In order to make 
this determination, it was necessary to talk to a plant pathologist of the 
United States Department of Agriculture in accordance with 7 C.F.R. § 
47.19(e). The United States Department of Agriculture pathologist 
advised that it is possible that the sugar content of grapes would de- 
crease due to high temperatures over a six day period of transit. 
Therefore, based on this record, we conclude that respondent has 
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failed to meet its burden to prove that the sugar content of the grapes 
was too low as a result of improper actions on the part of complainant." 


In view of the above, we conclude that respondent has violated sec- 
tion 2 of the Act for which reparation should be paid in the amount of 
$1,058.40 plus interest. Respondent has already paid $7,620.30 of the 
total purchase price. 

Order 

Within 30 days from the date of this order, respondent shall pay the 
complainant $1,058.40 plus interest at the rate of 13% per annum from 
November 1, 1985, until paid. 

Copies of this order shall be served upon the parties. 


INTERNATIONAL FRUIT & VEGETABLES, INC. v. JEROME 
GROSSMAN, d/b/a JEROME BROKERAGE DISTRIBUTING COM- 
PANY. 

PACA Docket No. 2-7189. 

Decision and order issued June 9, 1987. 

Evidence—Selection of goods by buyer—Burden of proof—Estoppel. 


Where respondent’s agent personally selected mangoes to be bought from complain- 
ant, respondent cannot deny they were in suitable shipping condition when shipped. 
Inconsistent statements in a party’s pleadings and evidentiary submissions will be 
construed in an unfavorable light. 


Dennis Becker, Presiding Officer. 
Complainant, pro se. 
J. Anthony Sedgewick, Nogales, Arizona, for respondent. 


Decision issued by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $22,180.00 in connec- 
tion with the sale in interstate and foreign commerce of a truckload of 
mangoes. 


' Even if we found that respondent had carried its burden of proof, we would find 
for complainant since respondent failed to show how much it was damaged by the 
lower sugar content of the grapes. A mere conclusionary statement that the ad- 
justment it made was appropriate for the loss incurred as a result of the lower sugar 
content is hardly proof of damages. 
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A copy of the report of investigation made by the Department was 
served upon the parties. A copy of the formal complaint was served 
upon respondent, which filed an answer thereto denying liability to 
complainant. 

Although the amount claimed in the formal complaint exceeds 
$15,000.00, the parties waived oral hearing, and the shortened method 
of procedure provided in section 47.20 of the Rules of Practice (7 
C.F.R. § 47.20) is applicable. Pursuant to this procedure, the verified 
pleadings of the parties are considered a part of the evidence in the 
case, as is the Department’s report of investigation. In addition, the 
parties were given an opportunity to file evidence in the form of sworn 
statements. Complainant did not file an opening statement. Respon- 
dent filed an answering statement and complainant filed a statement in 
reply. Neither party filed a brief. 

Findings of Fact 


1. Complainant, International Fruit & Vegetables, Inc., is a corpora- 
tion with an address at 726 South Central Avenue, Los Angeles, Cali- 
fornia. 

2. Respondent, Jerome Grossman, is an individual doing business as 
Jerome Brokerage Distributing Company, with an address at P.O. Box 
6117 Nogales, Arizona. At the time of the transaction involved in this 
proceeding, respondent was licensed under the Act. 

3. On June 11, 1985, complainant imported from Mexico to 
Nogales, Arizona, mangoes. The mangoes were stored at that location 
until June 18, 1985, when complainant’s agent located in Nogales, Ari- 
zona, dealing with respondent’s agent, offered to sell a truckload of 
mangoes to respondent. Respondent’s agent, Mario Escobedo, person- 
ally selected the mangoes to be purchased and shipped by respondent 
on June 18, 1985. 

4. On June 19, 1985, complainant sold to respondent a truckload 
consisting of 3,520 cartons of mangoes at $6.50 per box, which man- 
goes were the ones selected by Mario Escobedo, for a total contract 
price of $22,880.00, f.o.b., Nogales, Arizona. Complainant agreed to 
deduct from the total contract price $700.00 for the cost of trucking. 
This was authorized by complainant’s agent, Anthony V. Garcia, be- 
cause Mr. Garcia was only able to sell mangoes for a price of $6.50 per 
carton or better, and he wished to give a price concession to respon- 
dent. Therefore, the total contract price for the mangoes was 
$22,180.00. 

5. The mangoes were loaded on a truck on June 19, 1985, by re- 
spondent. They were shipped to Los Angeles, California, where they 
arrived on June 21, 1985, which was a Friday. At their destination, 
they were unloaded. Therefore, they were received and accepted by 
respondent. They were noted to be in poor condition. A federal in- 
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spection was secured on Monday, June 24, 1985, which was the earli- 
est that it could be done. 

6. The federal inspection referred to in Finding of Fact 5 above 
stated in pertinent part as follows: 

Condition: Most show green color, in many showing red sur- 
face color. From 1 to 5 fruit per carton (8 to 28%), average 
19% bruising, From 1 to 3 fruit per carton (5 to 25%), average 
13% soft. From 1 to 4 fruit per carton (6 to 33%), average 
17% various decays in various stages. Remainder mostly firm. 

7. Respondent has not paid complainant any portions of the contract 
price. 

8. A formal complaint was filed in this proceeding on December 26, 
1985, which was within nine months of the time the cause of action 
herein arose. 

Discussion 


The stories of the parties in this proceeding are noteworthy in that 
each party contradicts the position of the other on all essential facts. 
Furthermore, the essential facts are either shown by reliable documen- 
tary evidence or sworn to by each party. Therefore, it is extremely 
difficult to extract from the evidence available the truth in this particu- 
lar proceeding. Nevertheless, based upon our very thorough review of 
the evidence in this matter, we find for the complainant. We are pri- 
marily influenced to rule in its favor because of inconsistent statements 
made in the sworn documentation by respondent. It should be educa- 
tional to both of these parties and to all other parties who file repara- 
tion proceedings that it is absolutely necessary that statements con- 
tained within affidavits accurately reflect the facts as they occurred. 
Certainly, when one party makes inconsistent statements within its own 
case, the tribunal will be deeply influenced as regards the credibility of 
that party. 

There is no question that the goods were shipped from Mexico to 
Nogales, Arizona, on June 11, 1985. Their date of arrival is not clear. 
It is also clear that complainant took title to the goods when they 
reached Arizona, if not before. Complainant had working in Nogales 
its agent, Anthony V. Garcia, during June, 1985. His apparent pur- 
pose was to sell produce which had been purchased by complainant to 
various buyers. Complainant contends that on June 18, 1985, Mr. 
Garcia dealt with respondent’s agent, Mario Escobedo, with respect to 
a truckload of mangoes which respondent wished to purchase for ship- 
ment to Los Angeles, California. Complainant claims that there were 
available two truckload equivalents of mangoes at that time. It further 
claims that Mr. Escobedo was advised that he could pick the mangoes 
he wished to select for a truckload of mangoes for purchase by 





INTERNATIONAL FRUIT & VEGETABLES v. JEROME GROSSMAN 


respondent, and that he did so on June 18, 1985. ' Complainant also 
contends that it sold 3,520 cartons of mangoes at $6.50 per carton for 
a total price of $22,880.00, but that it granted a deduction for trucking 
of $700.00 because its agent wished to give some price concession for 
the mangoes, but could not do so because complainant had advised 
him that he could not sell for less than $6.50 per carton. Complainant 
also contends that the transaction was f.o.b., Nogales, Arizona. 

Respondent claims that he did not specifically select the fruit to be 
shipped. Furthermore, he claims that the goods were to be U.S. No. 1, 
delivered in Los Angeles. Respondent also states that the goods were 
shipped on June 21, 1985, and that the inspection on June 24, 1985, 
was upon arrival. He further states that complainant agreed to allow 
him to take the goods on an “open basis.” Most of what respondent 
claims does not jibe with the facts. 

Complainant’s invoice, which respondent has not denied is accurate, 
has a date of June 19, 1985, at the top. On June 20, 1985, respondent 
sent a telegram to complainant in which he said the price of the man- 
goes was dropping as a result of which he would have to have a price 
adjustment. Obviously, respondent had already taken dominion over 
the mangoes. Subsequently, respondent sent complainant a telegram 
on a date which is unknown stating that the fruit was not good on arri- 
val and that the only way he would take it would be on an open basis. 
However, he submitted no account of sales to support his claim that the 
goods were sold on an open basis. Rather, he stated that the average 
sales price for the cartons was $2.40 per carton, or $8,448.00, from 
which he deducted what he claimed was a brokerage fee for himself, 
transportation which he paid in the amount of $700.00, and other in- 
voice costs for goods which he allegedly sold to complainant. Indeed, 
in a telegram on June 20, 1985, respondent admitted that the mangoes 
were loaded on truck on June 19, 1985. Mrs. Jerome Grossman filed 
an affidavit in which she stated that while she signed a document pre- 
sented to her on June 19, 1985, acknowledging receipt of 3,250 flats of 
mangoes, it is not her job to sign such documents and that she did so 
only because she was told by complainant that this was the agreement 
between Mario Escobedo and complainant. She stated that she found 
out afterwards that in fact the mangoes had been purchased on an open 
basis. Her comment that the mangoes were purchased on an open 
basis is inconsistent with respondent’s other claims that he had to have 
a price adjustment because the price of the mangoes was dropping, and 


' At one point, complainant stated that the date was June 19, 1985. Subse- 
quently, in an affidavit in its statement in reply, it stated that the date was June 
18, 1985. The discrepancy strikes us as being of the nature which might occur 
when parties are dealing in the purchase and inspection of goods. 
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that he would only take the mangoes if complainant agreed that they 
would be sold for it on consignment. 

The above inconsistencies force us to the conclusion that complain- 
ant must prevail. This is particularly so since once the goods were 
received and accepted by respondent’s customer on respondent’s be- 
half in Los Angeles, California, respondent had the burden of proof to 
show that transportation was normal, and that the goods did not other- 
wise make good delivery because they were not in suitable condition 
when shipped, which in this case is June 19, 1985. Thereon Hooker 
Company v. Ben Gatz Co., 30 Agric. Dec. 1109, 1112 (1971); Fruit 
Distributing Corporation v. Gary D. Harvey Company, 44 Agric. Dec. 
____ (1985). While admittedly the mangoes were in very poor shape on 
June 24, 1985, as shown by the federal inspection, respondent is in no 
position to claim damages in view of the fact that his agent, Mario 
Escobedo, selected the mangoes on behalf of respondent. Under these 
circumstances, he is estopped to deny that the mangoes were of a na- 
ture which, if properly transported by him, would have made good de- 
livery. Banana Processors, Inc. v. Welsh Produce Company, 29 Agric. 
Dec. 842 (1970); Crouse Farms, Inc. v. Dublin Produce Co., et all., 
29 Agric. Dec. 1439 (1970); 7 C.F.R. § 46.43(ff). Therefore, any 
endeavor on his part to handle the mangoes for the account of com- 
plainant must fail. Even if we were not to find this was the case, com- 
plainant must prevail. Respondent would have had to show actual 
damages in order to be allowed to pay less than the contract price as a 
result of the poor condition of the mangoes on arrival. He failed to do 
so. Rather, all he gave was a conclusionary statement that they fetched 
$2.40 per carton on resale. We are further constrained to point out 
that there are no federal standards for mangoes. There is no such 
standard as U.S. No. 1. This gives even greater credibility to the con- 
clusion that Mr. Escobedo selected the mangoes, and concluded that 
they were in sufficiently good condition for resale to respondent’s cus- 
tomer in Los Angeles, California. 

In view of the above, we conclude that respondent has violated sec- 
tion 2 of the Act for which reparation must be awarded with interest in 
the amount of $22,180.00, which is $700.00 less than the total price 
for the mangoes of $22,880.00, because respondent paid $700.00 to 
the trucker on behalf of complainant. 


Order 


Within 30 days from the date of this order, respondent shall pay to 
complainant $22,180.00 with interest thereon at the rate of 13% per 
annum from July 1, 1985, until paid. 

Copies of this order shall be served upon the parties. 
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JOHNSTON-GIBSON SALES CO. v. THE SOUTHLAND CORPO- 
RATION. 


PACA Docket No. 2-6895. 
Order issued June 8, 1987. 


Order issued by Donald A. Campbell, Judicial Officer. 
ORDER ON RECONSIDERATION 


A Decision and Order in favor of complainant was issued on April 
24, 1987. A Petition for Rehearing was filed on May 13, 1987. It is 
denied. 

All points raised by respondent were adequately dealt with in the 
Decision and Order, except their claim the inspection was on July 26, 
1984, rather than July 27, 1984, and that their revocation of accep- 
tance conformed with the customs and rules of The Blue Book. Re- 
spondent is correct that the federal inspection occurred a day earlier 
than stated in the Order. However, this factor does not alter our con- 
clusion that respondent failed to show the potatoes were not in suitable 
shipping condition when shipped. The customs and rules of The Blue 
Book are inapposite insofar as reparation proceedings are considered. 

Order 


The order of April 24, 1987, remains in effect, except that repara- 
tion awarded plus interest must be paid within 30 days of this Order. 
Copies of this Order shall be served on the parties. 


KIRK PRODUCE, INC. v. BRUCE CHURCH, INC. 
PACA Docket No. 2-7268. 


Decision and order issued June 10, 1987. 


Suitable shipping condition—Strawberries—Burden of proof—Abnor- 
mal transportation. 


Where respondent received and accepted strawberries it had burden to show trans- 
portation was normal so as to place liability with complainant for high percentage of 
condition defects. It failed to do so, as a result of which complainant prevailed 


Dennis Becker, Presiding Officer. 
Complainant, pro se. 


Respondent, pro se. 


Decision issued by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
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Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $5,424.00 in connec- 
tion with the sale in interstate commerce of a truckload of strawberries. 

A copy of the report of investigation made by the Department was 
served upon the parties. A copy of the formal complaint was served 
upon respondent, which filed an answer thereto denying liability to 
complainant. 

The amount claimed in the formal complaint does not exceed 
$15,000.00, and the shortened method of procedure provided in sec- 
tion 47.20 of the Rules of Practice (7 C.F.R. § 47.20) is applicable. 
Pursuant to this procedure, the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Department’s 
report of investigation. In addition, the parties were given an opportu- 
nity to file evidence in the form of sworn statements. Neither party did 
so. Complainant filed a brief. 


Findings of Fact 


1. Complainant, Kirk Produce, Inc., is a corporation with an address 
at P. O. Box 866, Anaheim, California. 
2. Respondent, Bruce Church, Inc., is a corporation with an address 


at P. O. Box 29285, 1020 Merrill Street, Salinas, California. At the 
time of the transaction involved herein, respondent was licensed under 
the Act. 

3. On April 16, 1985, complainant sold to respondent 960 trays of 
strawberries at $5.00 per tray and 65¢ for precooling for a total con- 
tract price of $5,424.00 f.o.b. It was a no-grade contract, and bruising 
was excluded from the warranty of suitable shipping condition. 

4. The strawberries were shipped on April 16, 1985, to respondent’s 
customer, Allied Grocers, in the State of Connecticut, and arrived after 
six days in transit on April 22, 1985. They were received and accepted 
by respondent’s customer. 

5. On April 23, 1985, the strawberries were subjected to a federal 
inspection which showed that 2% of them were poorly developed, 10% 
were bruised, and 22% were ripe and soft. Complainant was not noti- 
fied of the condition of the strawberries until more than a month after 
the federal inspection occurred. 

6. A formal complaint was filed on May 2, 1986. An informal com- 
plaint was filed on June 6, 1985, which was within nine months of the 
time the cause of action arose. 


Discussion 


The controlling issue in this case is whether the strawberries were in 
suitable shipping condition when shipped by complainant to respon 
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dent’s customer on April 16, 1985, given the fact that they showed 
34% condition defects at destination. Because respondent’s customer 

unloaded and accepted the strawberries, respondent has the burden 
of proof to show that the strawberries did not make good delivery. 
Theron Hooker Company v. Ben Gatz Co., 30 Agric. Dec. 1109, 1112 
(1971); Fruit Distributing Corp. v. Gary D. Harvey Company, 44 
Agric. Dec. __ (1985). Based on the very scant record in this pro- 
ceeding, we find that respondent failed to do so. 

It took six days for the strawberries to traverse the United States to 
their destination in Connecticut, which is one or two days longer than 
normal. Complainant’s invoice showed that the contract was a no- 
grade contract and that it would not take responsibility for bruising. 
Therefore, there were only 24% condition defects for which complain- 
ant could be held responsible. The 2% poorly developed strawberries 
were the responsibility of complainant. Based on this record, without 
any evidence that transportation, for which respondent is responsible in 
a f.o.b. transaction, was normal, we cannot say that 22% strawberries 
which were ripe and soft shows that they were not in suitable shipping 
condition when loaded aboard the trailer. We are particularly drawn to 
this conclusion because the inspection report showed the strawberries 
had no decay on April 23, 1985, which is an indication that they were 
of good quality. 

In view of our findings, we need not reach the issue as to whether a 
36 day delay between the date of the inspection and the date complain- 
ant was notified of the results is too great a delay for respondent to be 
able to recover. In its answer, respondent stated that Global Berry 
Sales Corporation of Oxnard, California, was a broker in this transac- 
tion, and the it gave full protection for the load. However, we need not 
reach this issue either because we find that the load was in suitable 
shipping condition when shipped. We note that a mere statement of 
this nature without supporting documentation is not worthy of consid- 
eration. Respondent should become aware of the fact that it must do 
more than make a mere assertion to create an evidentiary presumption. 

In view of the above, we find that respondent has violated section 2 
of the Act for which reparation should be awarded in the amount of 
$5,424.00 with interest. 


Order 


Within 30 days from the date of this order, respondent shall pay to 
complainant $5,424.00 with interest at the rate of 13% per annum from 
May 1, 1985, until paid. 

Copies of this order shall be served upon the parties. 





JOHN LIVACICH PRODUCE, INC., ta MATRIX MARKETING v. 
CENTRAL PRODUCE and/or LUALLIPAM, INC. 


PACA Docket No. 2-7354. 
Order issued June 10, 1987. 


Order issued by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
against respondents in the amount of $169,754.00 in connection with 
transactions involving the shipment of mixed produce in interstate com- 
merce. 

A copy of the formal complaint was served on respondent. By letter 
dated May 12, 1987, complainant notified the Department that a set- 
tlement had been reached. Complainant, in its letter of May 12, 1987, 
authorized dismissal of its complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


JOHN LIVACICH PRODUCE, INC., a/t/a RANCHO SALES CO. v. 
ANGELO DiI GIACOMO and/or MARTIN MONTES d/b/a M&M 
PRODUCE BROKERAGE. 

PACA Docket No. 2-6892. 

Decision and order issued June 8, 1987. 


Agency—party dealing with agent must establish agent’s authority be- 
yond that which is apparent. 


The complainant failed to establish that the respondent's agent had the authority to 
accept payment and therefore he must bear the risk of dealing with the agent. 

Ben E. Bruner, Presiding Officer. 

Matthew M. MclInerney, Newport Beach, California, for complainant. 
Respondent, pro se. 


Decision issued by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


Preliminary Statement 
This case was brought pursuant to the reparation provisions of the 
Perishable Agricultural Commodities Act, 1930, as amended (7 U.S.C. 
§ 499a et seq.). A timely complaint was filed in which complainant 
seeks a reparation award in the amount of $3,427.70 in connection 
with a shipment of cantaloupes. 
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A copy of the report of investigation prepared by the Department of 
Agriculture was served upon each party. A copy of the formal com- 
plaint was served upon each respondent. Respondent Angelo Di 
Giacomo filed an answer thereto denying liability. Respondent Martin 
Montes d/b/a M&M Produce Brokerage, hereinafter referred to as re- 
spondent Montes, failed to file an answer to the complaint. The issu- 
ance of an order without further procedure is appropriate pursuant to 
section 47.8(d) of the Rules of Practice (7 C.F.R. § 47.8(d)) insofar as 
respondent Montes is concerned. As regards respondent Angelo Di 
Giacomo; because the amount claimed in the complaint does not ex- 
ceed $15,000.00, the shortened method of procedure provided for in 
the Rules of Practice is applicable (7 C.F.R. § 47.20). Pursuant to this 
procedure, the verified pleadings of the parties are considered part of 
the evidence, as is the Department’s report of investigation. The par- 
ties were given the opportunity to file additional evidence in the form of 
verified statements. Neither party did so. Further, the parties were 
given the opportunity to file briefs. Complainant filed a brief. 


Findings of Fact 


1. Complainant, Rancho Sales, Inc. is a corporation whose address is 
P.O. Box 2258, El Centro, California 92244. 

2. Respondent, Angelo Di Giacomo is a partnership consisting of 
Joseph Pinto and Stanley J. Sussman whose address is 330 South Gal- 
loway Street, Units 74-76, Philadelphia, Pennsylvania 19148. 

3. Respondent Martin Montes d/b/a M&M Produce Brokerage is an 
individual whose address is 43 Dolores Street, Watsonville, California 
95076. 

4. Respondents, at the time of the transactions involved herein, were 
licensed, or were subject to license, under the Perishable Agricultural 
Commodities Act of 1930, as dealers, commission merchants, brokers 
or combinations thereof. 

5. On June 8, 1984, in the course of interstate commerce, complain- 
ant, by oral contract sold 504 cartons of cantaloupes at $6.00 per car- 
ton plus 80¢ per carton cooling and palletization, f.o.b. to respondent 
Angelo Di Giacomo. 

6. The contract involved in this proceeding was negotiated by respon- 
dent M&M Produce Brokerage Co., located in Watsonville, California. 

7. The produce discussed in findings 5 and 6 was shipped by com- 
plainant to respondent Angelo Di Giacomo in Philadelphia, Pennsylva- 
nia where it was accepted without complaint by respondent Angelo Di 
Giacomo. 

8. Respondent Martin Montes instructed respondent Angelo Di 
Giacomo to pay him the full purchase price of $3,427.20. Angelo Di 
Giacomo complied with that request. 
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9. Subsequent to Di Giacomo’s payment to Montes, complainant 
sought payment from Di Giacomo. Neither respondent has paid com- 
plainant. 

10. Upon receipt of invoices from the complainant, respondent Di 
Giacomo, on the instructions of respondent Montes, attempted to send 
the invoices back to the complainant, but inadvertently sent the in- 
voices to Rancho Dol Palmas of Brawley, California. The complainant, 
therefore never received the invoices from respondent Di Giacomo. 

11. The formal complaint was filed on December 15, 1984, within 
nine months after the cause of action accrued. 


Conclusions 


The only issue in this proceeding is whether respondent Di 
Giacomo’s payment to respondent Montes, the broker, constitutes a 
payment to Montes’ principal, who is the complainant in this proceed- 
ing. The parties have presented very little evidence with respect to 
what authority, if any, respondent Montes had to receive payment on 
behalf of the complainant. Respondent Di Giacomo indicated that it 
made payment to respondent Montes on the basis of respondent 
Montes’ representations of authority to receive payment. It is well es- 
tablished that the party dealing with the agent has the burden of prov- 
ing what authority existed. It is the burden of the party dealing with the 
agent to establish agency authority beyond that which is apparent. 
Pasco County Peach Association v. J. F. Solley & Co. Inc., 146 F.2d 
880, 883 (4th Cir. 1945), 8 Agric. Dec. 327. In Pasco, the court 
refused to impute implied authority to the seller’s agent to receive pay- 
ment even though the buyer was not informed of the lack of such 
authority. The court noted “The rule was long ago established that 
when one deals with or through an agent he assumes all the risks of 
lack of authority in the agent . . . [He] is not at liberty to rely on the 
assumption of authority. The burden of any necessary diligence to 
ascertain the agent’s authority rests on the party dealing with the 
agent.” Jn re John Manning & Co., Inc. v. Red’s Market, Inc., and/or 
Gerald F. Covington a/d/b Jerry Covington Brokerage Co., 33 Agric. 
Dec. 1849, 1851 (1974). The Pasco County court also stated, 
“authority to receive payment may not be implied from the mere fact 
that an agent has authority to sell.” 146 F.2d at 883. The language in 
Pasco County has been consistently cited with approval in reparation 
proceedings arising under the Perishable Agricultural Commodities Act. 
Barnes & Company v. Edward Boker, Inc., 23 Agric. Dec. 1587 
(1964), Quality Potatoes Sales, Inc. v. M.P. Clark, Inc., Agric. Dec 
647, 648 (1962), Victor D. Bendel v. Nova Soctia Blueberry Exporters, 
17 Agric. Dec. 586 (1958). 

Respondent Di Giacomo alleges as a defense that it sent a letter to 
the complainant returning the invoices received from the complainant 
stating that the broker (Montes) had instructed it to pay Montes. The 
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evidence is clear that the complainant never received the letter as it was 
sent to the wrong address. This attempt at communication does not 
relieve respondent Di Giacomo from its burden of diligence in dealing 
with the agent. It would have been a simple matter for respondent Di 
Giacomo to telephone the complainant and request instructions but Di 
Giacomo failed to take that step. 

In a case involving circumstances similar to this one, it was stated 
that “traditionally, and as a practical matter, a broker negotiates a pur- 
chase and sale, and then his authority, implied and/or expressed, is 
terminated. Once this purpose has been achieved then further action 
on part of the broker must be shown to have been expressly or im- 
pliedly authorized . . . .” Gonzales Packing Company v. Harry H. 
Price & Son, 25 Agric. Dec. 390, 397 (1966), Frank Gaglione & Son, 
Inc. v. Thereon Hooker Company, 30 Agric. Dec. 528 (1971), Gulfex 
Banana Company, Inc. v. Garcia Banana Company, 30 Agric. Dec. 
1738 (1971), Cal Fruit v. Tree Fresh, Inc., 31 Agric. Dec 271 (1972), 
Maurice Saunders v. Greenberg Fruit Company, 31 Agric. Dec. 1856 
(1973). 

Respondent Di Giacomo has failed to show that it received express or 
implied authority from the complainant to tender payment to respon- 
dent Montes. Respondent Di Giacomo is, therefore, not discharged 
from its liability to complainant for the purchase price of $3,427.20. 
Its failure to pay that amount to complainant is a violation of section 2 
of the Act for which reparation should be awarded with interest. Re- 
spondent Montes, having received payment from Di Giacomo, and 
having failed to send the money to complainant, has also violated sec- 
tion 2 of the Act, and reparation should be awarded against it with 
interest. We note that complainant asked that if judgement were not 
granted against Di Giacomo, it be awarded in the alternative against 
Montes. Because of the nature of this case, we find, sua sponte, that 
the proposed relief is joint and several as to the respondents and the 
order shall so state. 

Order 


Within thirty days from the date of this order, respondents Angelo Di 
Giacomo and Martin Montes doing business as M&M Produce Broker- 
age shall pay to complainant, jointly and severally, as reparation 
$3,427.20 with interest thereon at the rate of 13% per annum from July 
1, 1984. 

Copies of this order shall be served upon the parties. 





MENDELSON-ZELLER CO., INC. v. JOHN LIVACICH PRO- 
DUCE, INC. a/t/a MATRIX MARKETING. 


PACA Docket No. 2-7232. 
Order issued June 22, 1987. 


Order issued by Donald A. Campbell, Judicial Officer. 
DENIAL OF PETITION FOR RECONSIDERATION 


On April 10, 1987, the Judicial Officer issued his decision in the 
above-captioned proceeding. On May 11, 1987, respondent filed a 
telegram requesting reconsideration of the decision, which shall be con- 
sidered a petition for reconsideration. The Judicial Officer’s decision 
was served on respondent on April 17, 1987. Section 47.24(b) of the 
Rules of Practice (9 C.F.R. § 47.24(b)) provides that motions for re- 
consideration shall be filed within ten (10) days after the date of serv- 
ice of the order. Respondent’s petition was not timely filed pursuant to 
section 47.24(b) of the Rules of Practice. Therefore, respondent’s Pe- 
tition for Reconsideration is denied. 


JOSEPH MERCURIO PRODUCE CORP. v. A. SAM & SONS PRO- 
DUCE CoO., INC. 


PACA Docket No. 2-6841. 
Decision and order issued June 15, 1987. 


Cherry tomatoes—Terms: F.O.B.-2/3 color at shipment—Breach of 
contract specification—Acceptance of nonconforming produce—Re- 
sorting and dumping loss not proven—Damages, contract price less av- 
erage resale price. 


Reparation awarded for the unpaid contract price less damages for nonconformity 
with contract color requirement for cherry tomatoes based on the average sales price 
of tomatoes reported to be sold because respondent failed to prove it dumped or 
otherwise could not sell tomatoes not accounted for. Respondent denied reimburse- 
ment for freight because evidence showed it may have received reimbursement from 
carrier. 


Eric Paul, Presiding Officer. 
Stephen P. McCarron, Silver Spring, Maryland, for complainant. 
Respondent, pro se. 


Decision issued by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. § 499a et seq.). A timely complaint 
was filed in which complainant seeks a reparation award against re 
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spondent in the amount of $13,998.22, the partial balance remaining 
unpaid in connection with one transaction in interstate commerce in- 
volving one shipment of cherry tomatoes. 

A copy of the formal complaint was served upon respondent and a 
copy of the report of investigation prepared by the Department was 
served on both parties. Respondent filed an answer admitting the pur- 
chase transaction, but alleging that it had been damaged by complain 
ant’s failure to supply cherry tomatoes of the 2/3 color specified in the 
oral contract. 

Since the amount sought as reparation after payment of an undis- 
puted amount does not exceed $15,000.00, the shortened method of 
procedure provided in section 47.20 of the Rules of Practice (7 C.F.R. 
§ 47.20) is applicable. Pursuant to this procedure, the verified plead- 
ings are considered part of the evidence in the case, as is the Depart- 
ment’s report of investigation. In addition, the parties were given an 
opportunity to submit further information by way of verified statements. 
Complainant filed a verified affidavit of Joseph M. Mercurio on August 
7, 1985. Respondent submitted a proposed Answering Statement on 
September 20, 1985, that was returned as untimely. Respondent re- 
quested, pursuant to 7 C.F.R. § 47.24(b), that the record be reopened 
for the acceptance of its Answering Statement, but this request was 
denied since respondent failed to establish good reason for its failure to 
respond in a timely fashion. Both parties filed briefs. 

Findings of Fact 

1. Complainant, Joseph Mercurio Produce Corp., is a corporation 
whose address is 3650 East Fifth Avenue, P.O. Box 30980, Columbus, 
Ohio 43232. At all times material herein, complainant was licensed 
under the Act. 

2. Respondent, A. Sam & Sons Produce Co., Inc., is a corporation 
whose address is West Lake Road, Dunkirk, New York 14048. At all 
times material herein, respondent was licensed under the Act. 

3. On October 13, 1984, complainant agreed to sell respondent one 
truckload of cherry tomatoes at a f.o.b. price of $7.75 per flat. The 
oral contract specified, at time of shipment, a 2/3 color (breakers/turn- 
ing) per USDA color chart for tomatoes. Complainant purchased on 
the same date the 2304 flats of cherry tomatoes that were subsequently 
delivered to respondent from Clark & McCord Sales, Inc.; and the 
confirmation of sale and invoice prepared by the broker handling the 
transaction with Clark & McCord Sales, Inc., identifies the commodity 
as “2304 Flats Cherry Tomatoes, 2/3 Color.” The instructions pro- 
vided to the trucker by Clark & McCord Sales, Inc., state “keep at 45 
degrees.” 

4. Transportation from the Watsonville, California loading point to 
respondent’s place of business in Dunkirk, New York took four days, 
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October 13-17, 1984. Respondent has established by a properly cali- 
brated temperature recorder that the actual temperature maintained 
throughout transportation was approximately 53°F. 

5. After arrival and unloading at respondent’s warehouse, federal 
inspections were performed with respect to some 1344 of the trays in- 
cluded in the 2304 tray shipment. The inspections performed on 14 
pallet groups at 4 p.m. on October 17, 1984, showed that some 672 
trays contained 10% green (stage 1 color), 5% breakers (stage 2 color), 
5% turners (stage 3 color), 25% pink (stage 4 color), 45% light red 
(stage 5 color); and 10% red (stage 6 color). In the remaining 7 groups 
(672 trays) the percentage of light read and red was even larger, i.e., 
approximately 95% of the cherry tomatoes inspected were found to be 
at these stage 5/6 colors. However, despite the high degree of color, 
the cherry tomatoes at the time of acceptance by respondent were 
merchantable, generally U.S. No. 1 within grade and condition defects. 
there were 96 flats averaging 80% red (color stage 6) which averaged 
18% soft and decay and did not grade U.S. No. 1. Respondent con- 
veyed the federal inspection findings to a USDA research plant pa- 
thologist, Michael J. Ceponis, who gave an expert opinion by letter to 
the effect that the maturity of the cherry tomatoes was more advanced 
at time of shipment than the breaker and turning stages. Reference to 
the USDA Agriculture Handbook No. 66 “The Commercial Storage of 
Fruits, Vegetables, and Florist and Nursery Stocks (the 1977 printing 
of a 1968 edition (page 52)” which was relied upon by the plant pa- 
thologist, as well as to the current September, 1986 revised edition of 
Agriculture Handbook No. 66 (page 71) and to Agriculture Handbook 
No. 105 “Protecting Perishable Foods During Transit” (page 12) con- 
firms that the actual 53°F temperature experienced by this shipment 
over the four days transit time was inadequate to explain the extensive 
ripening to light red and red (5/6) color stages if the shipment had 
conformed with the 2/3 color specifications at time of shipment. These 
publications reveal that mature green tomatoes may be damaged by 
storage at temperatures below 50°F, a temperature range of 57° to 
60°F is desirable for slowing ripening without increasing decay prob- 
lems, and temperatures of 65° to 68°F are commonly used for prompt 
ripening of tomatoes. The desired transit temperatures are 55° to 
65°F. 

7. Respondent introduced as its sole written evidence of damages 
incurred, a recap sheet listing sales of 1614 flats of the cherry tomatoes 
received from complainant. Some 977 flats were listed as resold to 
identified retail customers at prices varying from $6.75 to $9.50 per flat 
between October 17, 1984, and October 20, 1984. Another 637 flats 
were listed as having been sold to Arthur Silk (a wholesale firm) for 
$0.76 per flat. In addition, lost repacking is stated as 307 flats, and 
dumped is stated as 383 flats. Respondent’s recap also shows that it 
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reached the undisputed amount paid to complainant, $3,880.28, by 
deducting freight, inspection, packing and cartage from the total sales 
of $8,141.62 received for the 1614 flats sold. 

8. A formal complaint was filed on February 25, 1985, which was 
within nine months of the date the cause of action arose. 

Conclusions 

Complainant has established that respondent accepted delivery of a 
truckload of cherry tomatoes shipped in interstate commerce, and has 
failed to pay $13,998.22 of the agreed purchase amount. As a result of 
an inspection respondent has established that 1344 trays included in 
the 2304 tray shipment did not conform to the 2/3 color (or ripeness) 
specification at time of shipment which was a material contract term. 
However, respondent has failed to show that the remaining 960 trays 
did not conform with the contract terms. Although more than half the 
truckload was inspected, the inspection occurred after unloading at re- 
spondent’s warehouse, and there is no valid basis in the record for 
assuming that the flats inspected were typical of the whole load. Re- 
spondent has also failed to prove by a preponderance of the evidence 
that it was merely handling the shipment for the account of complain- 
ant after rejection for nonconformity with the contract ripeness specifi- 
cation. If respondent had established the existence of such an agree- 
ment, complainant would no longer be entitled to pursue the contract 
purchase amount but, only the net of what the produce brought. In- 
stead, respondent has established that it is entitled to deduct from the 
unpaid purchase amount actual losses incurred as the result of com- 
plainant’s breach of contract. The difference is significant. Respon- 
dent has introduced evidence as to the dollar amount that 1614 flats of 
cherry tomatoes brought on resale, $8,141.62. Sales figures that are 
set forth on a recap statement are normally accepted as established 
without the submission of additional evidence unless the regulations or 
the particular circumstances mandate the submission of more specific 
evidence. No supporting evidence has been introduced with respect to 
the entries on the recap statement which assert that 307 flats were lost 
in repacking and 383 flats were dumped. Sections 46.22 and 46.23 of 
the regulations promulgated under the Act (7 C.F.R. §§ 46.22, 46.23) 
require respondent to maintain a clear and complete record justifying 
losses experienced during resorting and to obtain an inspection and 
dump certificate when produce without commercial value is in excess of 
five percent of the shipment. There is no evidence that respondent 
complied with these regulations. 

The burden of proof as to the amount of loss incurred during the 
handling and resale of nonconforming cherry tomatoes rests squarely 
upon respondent. The record does not establish a different market 
value for California cherry tomatoes shipped at 2/3 color and California 
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cherry tomatoes shipped at 4/5 or 5/6 color. Cherry tomatoes are nor- 
mally sold at retail when red (color stage 6), and there is no evidence 
as to whether the cherry tomatoes resold by respondent for $9.00 a flat 
had met, or failed to meet, the 2/3 color specification at time of ship- 
ment. 

Respondent’s actual loss from complainant’s breach of the contract 
color specification, which must be deducted from the reparation to 
which complainant is entitled by reason of respondent’s failure to pay 
the full contract price for produce accepted, can be established by a 
preponderance of reliable evidence by comparing the average price re- 
ceived for the 1614 flats of cherry tomatoes to the contract price. The 
average sales price shown to have been received was $5.04 ($8,141.62 
./. 1614 = $5.04). The contract price was $7.75 a flat. The differ- 
ence, $2.71 a flat, may be applied to the entire shipment since respon- 
dent failed to substantiate the total 690 flat loss claimed through resort- 
ing and dumping in conformity with the regulations. The repacking loss 
of 307 flats claimed by respondent, in particular, is inconsistent with 
the receipt of $0.76 per flat for 637 flats (484.12) for cherry tomatoes 
sold on October 23, 1984. If these flats had been repacked before 
resale, a higher price should have been obtained. Absent satisfactory 
evidence as to the repacking performed, respondent’s claimed deduc- 
tion from the sale proceeds of $807.00 for repacking ($0.50 x 1614 
trays) is also not allowable as an item of loss. Cartage of $645.00 
($0.40 x 1614 trays) is not allowable since such expense was not shown 
to have been incurred as a result of the contract breach, and the pro- 
duce was not proved to have been handled for complainant’s account. 

Respondent has claimed two additional elements of loss. Freight 
charges of $2,600.00 were billed for the trucking of the 2,304 tray 
shipment from California to New York. The listing of the $2,600 
freight charge as a deduction against the sales proceeds on the recap 
statement implies normal payment of freight on a f.o.b. shipment. 
Such a finding may not be made in this proceeding because respondent 
accepted delivery with the following statement on the bill of lading: 
“Load received under protest against trucker-broker and shipper - 
overripe and decayed and damaged boxes to be charged against trucker 
— temperature 10° above instructions.” Moreover, respondent ex- 
pressly stated that the trucker had not been paid in a letter dated De- 
cember 21, 1984, addressed to Mr. Thomas A. Leming of the U.S. 
Department of Agriculture (Investigative Report, Exhibit 3). Finally, 
the attachment to respondent’s answer of May 15, 1985, of a copy of 
the $3,880.28 check issued to complainant on February 6, 1985, and 
the absence of a copy of any check issued to the trucker, is suggestive 
of continued nonpayment. Respondent’s burden of proof on the pay- 
ment of disputed freight charges has not been sustained, particularly 
since there is a chance it recovered some of its loss from the trucker. 
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The second additional expense claimed as a deduction was $208.74 for 
federal inspections. This charge will not be allowed. We have consis- 
tently held that the cost of inspection is to be charge to the party re- 
questing the inspection. Freshpict Foods v. Empire Foods, 32 Agric. 
Dec. 1968, 1971 (1973). 

Complainant has argued that respondent failed to mitigate its dam- 
ages when selling the 1614 trays for $8,141.62. Specifically, complain- 
ant has suggested that the $0.76 per flat sales price received for 637 
flats shows that respondent was negligent in failing to sell these flats 
before October 23, 1984. This argument is rejected. Respondent had 
a market for cherry tomatoes of a 2/3 color that may not have existed 
for cherry tomatoes of a 5/6 color. Six days for resale of cherry toma- 
toes of a 4/5 or 5/6 color is not unreasonable on its face. Agriculture 
Handbook No. 66 (page 72) (September, 1986 revised edition). 

Complainant is entitled to reparation in the amount of the unpaid 
balance of the contract price $13,998.22 less $6,243.84 ($2.71 x 2304 
flats = $6,243.84) or $7,754.38. Respondent’s failure to pay this 
amount is a violation of Section 2 of the Act for which reparation 
should be awarded. 

Order 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $7,754.38, with interest thereon at the rate 


of 13 percent per annum from November 1, 1984, until paid. 
Copies of this order shall be served upon the parties. 


MERIT PACKING COMPANY v. PRODUCE CENTER, INC. 
PACA Docket No. 2-7417. 
Order issued June 22, 1987. 


Order issued by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $1,072.50 in connection with a 
transaction involving the shipment of lettuce in interstate commerce. 

A copy of the formal complaint was served on respondent. By letter 
dated May 27, 1987, complainant notified the Department that respon- 
dent tendered to complainant a check in full settlement of complain- 
ant’s claim. Complainant, in its letter of May 27, 1987, authorized 
dismissal of its complaint filed herein. 
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Accordingly, the complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


HARRY S. MILLER, trustee in bankruptcy for A. J. AMATO, JR., 
d/b/a HERITAGE FOOD PRODUCTS CO. v. CARL D. CUTTONE 
d/b/a JOSEPH A. CUTTONE CO. 


PACA Docket No. 2-6862. 

Order issued June 15, 1987. 

Dennis Becker, Presiding Officer. 

Complainant, pro se. 

Stephen P. McCarron, Silver Spring, Maryland, for respondent. 

Decision by Donald A. Campbell, Judicial Officer. 
REPARATION ORDER 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.) the parties 
have agreed that the amount remaining unpaid by respondent to com- 
plainant is $10,000, and have stipulated to the entry of an award of 
reparation against respondent in favor of complainant in such amount. 
Accordingly, we find that respondent’s failure to pay complainant the 


amount of $10,000 is a violation of section 2 of the Act. Within 30 
days from the date of this order, respondent shall pay to complainant, 
as reparation, $10,000, with interest thereon at the rate of 13 percent 
per annum form March 1, 1985, until paid. 

Copies of this order shall be served upon the parties. 


NORTH COUNTY FRUIT SALES, INC. v. CAAMANO BROS., 
INC. 

PACA Docket No. 2-6987. 

Order issued June 17, 1987. 


Order issued by Donald A. Campbell, Judicial Officer. 
ORDER ON RECONSIDERATION 

In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended, 7 U.S.C. 499a et seq., an Order of 
Dismissal was issued on April 14, 1987. Reconsideration was peti- 
tioned-for by complainant on June 1, timely after an extension of time. 

We previously found that, for complainant’s position that a purchaser 
of goods violates the Act by paying in full for them directly to a princi- 
pal from whom they are purchased, instead of paying that principal’s 
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agent, complainant did not cite any authority and we did not know any, 
and dismissed the complaint on that basis. The petition for reconsid- 
eration does not supply any such authority but merely repeats argu- 
ments considered previously. 

All contentions of the petition presented for the record have been 
considered whether or not specifically mentioned herein, and it is con- 
cluded that, after a careful examination of the record and a review of 
the findings and conclusions relating to the contentions of the petition, 
no changes in such findings and conclusions should be made. 

The April 14, 1987, Order, which was set aside pending final action 
on the petition for reconsideration, shall be effective on the date of this 
order. 

Copies hereof shall be served on the parties. 


RANCHO VERGELES, INC. v. RICHARD SHELTON, d/b/a MID- 
VALLEY BROKERAGE COMPANY. 


PACA Docket No. 22-7081. 
Decision and order issued June 8, 1987. 


Purchase and acceptance at shipping point. 


Evidence supported a purchase and acceptance of tomatoes by respondent at ship- 
ping point. F.o.b. suitable shipping condition warranty was not applicable and re- 
spondent was held liable for the full purchase price. 

George S. Whitten, Presiding Officer. 


J. Perry Jones, McAllen, Texas, for complainant. 
Respondent, pro se. 


Decision issued by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $6,147.00 in connec- 
tion with the shipment in interstate commerce of a truckload of toma- 
toes. 

A copy of the report of investigation made by the Department was 
served upon the parties. A copy of the formal complaint was served 
upon respondent, which filed an answer thereto denying liability to 
complainant. 
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The amount claimed in the formal complaint does not exceed 
$15,000.00, and the shortened method of procedure provided in sec- 
tion 47.20 of the Rules of Practice (7 C.F.R. § 47.20) is applicable. 
Pursuant to this procedure, the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Department’s 
report of investigation. In addition, the parties were given an opportu- 
nity to file evidence in the form of sworn statements. Complainant 
filed an opening statement, respondent filed an answering statement, 
and complainant filed a statement in reply. Both parties filed a brief. 


Findings of Fact 


1. Complainant, Rancho Vergeles, Inc., is a corporation whose ad- 
dress is P.O. Box 596, Donna, Texas. 

2. Respondent, Richard Shelton, is an individual doing business as 
Mid-Valley Brokerage Company, whose address is 217 Nolana, P.O. 
Box 5546, McAllen, Texas. At the time of the transaction involved 
herein, respondent was licensed under the Act. 

3. On or about January 29, 1985, complainant sold and delivered to 
respondent at Donna, Texas, one load of tomatoes consisting of 1302 
cartons of various sizes at the agreed price of $6,147.00. Respondent 
received the tomatoes at Donna, Texas, and shipped such tomatoes to 
its customer in Birmingham, Alabama. 

4. Following arrival to the truck in Birmingham on January 31, 1985, 
the tomatoes were federally inspected at 1:30 p.m. after being un- 
loaded at the Farmer’s Market. Such inspection showed temperatures 
in various locations as 53 degrees, 57 degrees, and 55 degrees F. Con- 
dition was stated to be as follows: 


Average approximately 5% turning and pink, 35% light red and 
red. Soft, 15 to 93%, average 45%. Decay, mostly 3 to 60%, 
many none, average 14% mostly Alternaria Rot, many Watery 
Soft Rot in various stages. 

5. A further inspection was made on February 14, 1985, at 11:15 
a.m., of 450 cartons of the tomatoes remaining from the load. Such 
inspection showed temperatures in various locations as 51 degrees, 54 
degrees, and 55 degrees F. and condition as “practically all decay, 
Rhizopus Rot, Watery Rot and/or Alternaria Rot in advanced stages.” 

6. Respondent received $1,978.20 from its customer for the toma- 
toes, deducted $1,100.00 for freight and $325.50 for brokerage, and 
remitted $602.70 to complainant. 

7. The formal complaint was filed on July 16, 1985, which was within 
nine months after the cause of action herein accrued. 


Conclusions 


Respondent replied to the Department’s initial inquiry concerning 
the informal complaint by letter dated April 8, 1985. In this letter, 
respondent, Richard C. Shelton, stated in relevant part as follows: 
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Enclosed you will find all copies of papers relating to the truck- 
lot of tomatoes shipped on 01-29-85 from Smith & Wicker 
(Rancho Vergeles) Donna, Texas, to Tommy Tucker, Birming- 
ham, Alabama with Mid-Valley Brokerage Co. acting as agent 
for both shipper an receiver. 


Upon arrival of the tomatoes, receiver called me an said that 
there were problems with the tomatoes. Immediately I called 
the shipper to report that there were problems with to toma- 
toes, and Thomas at Smith & Wicker said to just work them 
out. But for the protection of all parties concerned I called 
back the receiver and told him to pull inspection. It is a good 
thing that I did so, or the receiver would have had no proof 
that the tomatoes were decaying and rotten, and the allegations 
stated against Mid-Valley would be assumed to be correct, as 
there would be no proof of rotten tomatoes. 


Complainant has maintained consistently throughout this proceeding 
that respondent purchased the tomatoes at shipping point, that com- 
plainant did not ship the tomatoes to any destination on behalf of re- 
spondent, and that the destination of the tomatoes was not known to 
complainant. Respondent, on the other hand, alleges that complainant 
did know the destination of the tomatoes. In a letter to complainant 
March 6, 1985, which is included as an exhibit to the Department’s 


report of investigation respondent further underscored his contention 
that he acted as a broker in this transaction: 


At all times I made it clear to you where and to whom the 
tomatoes were going, and you were fully aware that Mid-Valley 
was not purchasing the tomatoes to ship for themselves. Mid- 
Valley operates as a broker. . 
During the formal stages of this proceeding, complainant pointed out, 
and submitted evidence showing that respondent sold the tomatoes to 
Tommy Tucker in Birmingham, Alabama, for $2,916.90 above the 
price at which the tomatoes were billed to respondent. In the answer- 
ing statement respondent admits that the tomatoes were indeed pur- 
chased from complainant. Although respondent goes on to accuse one 
of complainant’s employees of lying in regard to knowledge as to the 
destination of the tomatoes, we conclude that such accusation must be 
discounted in the light of the evident purchase at shipping point of the 
tomatoes by respondent. The bill of lading made out by complainant 
shows that the tomatoes were sold to Mid-Valley Brokerage, P.O. Box 
5546, McAllen, Texas 78501, and that they were to be delivered to 
“Same”. The original invoice shows precisely the same data, both as 
to the party to whom the tomatoes were sold, and to whom they were to 
be shipped. Respondent issued a broker’s memorandum of sale rela- 
tive to the tomatoes showing the tomatoes sold to Tommy Tucker and 
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sold for complainant on a f.o.b. basis. However, such confirmation 
was dated the day after the tomatoes were inspected in Birmingham, 
and furthermore, on the same date, respondent issued another confir- 
mation of sale to the receiver, Tommy Tucker, which was identical with 
the confirmation issued to complainant except that unlike complain- 
ant’s copy, it did not state “Will collect and remit” and the prices 
shown thereon were much higher than the prices on the copy which 
went to complainant. 

We conclude from all of the evidence of record that respondent pur- 
chased and accepted the tomatoes at Donna, Texas. Accordingly, the 
f.o.b. suitable shipping condition warranty is not applicable to the 
transaction and respondent is liable to complainant for full purchase 
price of the tomatoes, or $6,147.00, less the $602.70 already paid, or a 
balance of $5,544.30. See Boyd-Unruh Co. v. Belson Bros., 13 Agric. 
Dec. 636 (1954). Respondent’s failure to pay complainant such 
amount is a violation of section 2 of the Act for which reparation 
should be awarded to complainant with interest. 

Order 

Within 30 days from the date of this order respondent shall pay to 
complainant, as reparation, $5,544.30, with interest thereon at the rate 
of 13 percent per annum from March 1, 1985, until paid. 

Copies of this order shall be served upon the parties. 


RITCLO PRODUCE, INC. v. JOHN LIVACICH PRODUCE, INC. 
and/or LARRY ELMER, INC. 


PACA Docket No. 2-6476. 
Order issued June 22, 1987. 


Order issued by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 

In this reparation proceeding under the Perishable Agricultural Com- 
modities Act (7 U.S.C. § 499a et seq.), complainant’s counsel has no- 
tified us that complainant and respondent John Livacich Produce, Inc., 
have reached a full and final settlement. Accordingly, the complaint 
against respondent John Livacich Produce, Inc., is dismissed. 

Copies of this order shall be served upon the parties. 


MILAS G. RUSSELL, JR. v. MACK C. DEMPSEY, d/b/a MACK 
DEMPSEY COMPANY. 


PACA Docket No. 2-6766. 
Order issued June 22, 1987. 


Decision by Donald A. Campbell, Judicial Officer. 
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ORDER [Continuance] 
(Summarized) 


This proceeding was continued until the Department receives proper 
notification that respondent’s proceeding now pending in the United 
Sates Bankruptcy Court has been closed or dismissed. 


SUNNY VALLEY CITRUS v. PREMIUM PRODUCE CORP., and/or 
RALPH JARSON. 


PACA Docket No. 2-7056. 
Decision and order issued June 8, 1987. 


F.o.b. sale without reference to grade—Price on arrival sale—Broker- 
age, liability of shipper for. 


Evidence showed that one load of oranges was sold through respondent broker to 
respondent buyer on a f.o.b. basis without reference to grade. Federal inspection at 
destination showed that these oranges made good delivery under such contract terms 
and complainant was awarded reparation against respondent buyer for unpaid bal- 
ance of purchase price. No basis was found for holding broker jointly liable, how- 
ever, respondent broker was awarded reparation against complainant for brokerage 
in connection with the load. Evidence showed that an additional two loads of or- 
anges were sold on a price arrival basis through the broker respondent buyer. In the 
absence of an agreement between the parties as to price following arrival of the 
oranges respondent buyer was liable to complainant for a reasonable price which 
was found to equal the net proceeds realized by respondent buyer on resale of the 
oranges. 


George S. Whitten, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, California, for complainant. 
Respondents, pro se. 


Decision issued by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $14,109.00 in connec- 
tion with the shipment in interstate commerce of three truckloads of 
oranges. 

A copy of the report of investigation made by the Department was 
served upon the parties. A copy of the formal complaint was served 
upon respondents which filed answers thereto denying liability to com- 
plainant. Respondent Ralph Jarson included a counterclaim with his 
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answer in the total amount of $10,663.80 arising out of the same trans- 
actions as those covered by the formal complaint. Complainant did not 
file a reply to the counterclaim. 

The amount claimed in neither the formal complaint nor the coun- 
terclaim exceeds $15,000.00, and the shortened method of procedure 
provided in section 47.20 of the Rules of Practice (7 C.F.R. § 47.20) is 
applicable. Pursuant to this procedure, the verified pleadings of the 
parties are considered a part of the evidence in the case as is the De- 
partment’s report of investigation. In addition, the parties were given 
an opportunity to file evidence in the form of sworn statements. Com- 
plainant filed an opening statement. Respondents did not file an an- 
swering statement. Complainant filed a brief. 

Findings of Fact 


1. Complainant, Sun Valley Citrus, is a corporation whose address is 
P.O. Box 1730, Sun City, Arizona. 

2. Respondent, Premium Produce Corp., is a corporation whose ad- 
dress is 161 New York City Terminal Market, Bronx, New York. At 
the time of the transactions involved herein, this respondent was li- 
censed under the Act. 

3. Respondent, Ralph M. Jarson, is an individual doing business as 
Ralph Jarson, whose address is 1407 West Highland Street, Chandler, 
Arizona. At the time of the transactions involved herein, this respon- 
dent was licensed under the Act. 

4. On or about January 15, 1985, complainant sold and shipped to 
respondent Premium Produce Corp., one truck load of navel oranges 
as follows: 294 cartons of 56’s at $12.00, or $3,528.00; 84 cartons of 
72’s at $10.00 or $840.00; and 714 cartons of 88’s at $10.00 or 
$7,140.00; plus $22.50 for a temperature thermometer or a total of 
$11,530.50. The contract was made through respondent Ralph M. 
Jarson acting as broker and called for complainant to pay the broker- 
age fee. 

5. On January 22, 1985, at 11:00 a.m., the oranges were inspected 
subsequent to unloading at the store of Premium Produce Corp., in 
Bronx, New York. Such inspection showed quality and condition as 
follows: “Grade defects average 9% scars, oil spots. Generally Firm 
Average 2% decay. 3 to 13% average 7% damage by skin breakdown.” 
The certificate also state “GRADE: Meets Quality requirements but 
fails to grade US No. 1 on the account of condition.” 

6. Respondent Premium Produce Corp. has paid complainant a total 
of $9,745.50 on this load of oranges. 

7. On or about January 25, 1985, complainant sold to respondent 
Premium Produce Corp., through respondent Ralph Jarson acting as 
broker, two truckloads of US Fancy navel oranges on a “Price Later” 
basis. On the first load, the contract called for and complainant 
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shipped on January 25, 1985, 48 cartons of size 32’s, 36 cartons of size 
36’s, 168 cartons of size 40’s, 294 cartons of 48’s, and 554 cartons of 
size 56’s. On the second load, the contract called for and respondent 
shipped on January 25, 1985, 23 cartons of size 32’s, 4 cartons of 36’s, 
225 cartons of size 40’s, 294 cartons of size 48’s, and 554 cartons of 
size 56’s. 

8. As to the first load sold on a “price later” basis, respondent Pre- 
mium Produce Corp., issued an accounting showing gross proceeds of 
$12,107.00 with deductions for freight in the amount of $2,600.00, 
terminal charges of $16.50, commission at 12% or $1,452.84, handling 
at 10¢ per carton for $110.00, and brokerage at $220.00, leaving net 
proceeds paid to complainant in the total amount of $7,707.66. On 
the second load sold on a “price later” basis, respondent Premium Pro 
duce Corp., issued an accounting showing gross proceeds of 
$10,768.00 with deductions for freight in the amount of $2,600.00, 
terminal charges of $16.50, commission at 12% or $1,292.16, handling 
at 10¢ per carton for $110.00, and brokerage at $220.00, leaving net 
proceeds paid to complainant in the total amount of $6,529.34. 

9. The formal complaint was filed on October 16, 1985, which was 
within nine months after the causes of action herein accrued. 


Conclusions 


Complainant asserts that all three loads of navel oranges were sold to 
respondent Premium Produce Corp., without any designation as to 
grade. Complainant’s sales manage, Bryan Smith, alleged that he was 
contacted by the broker, Ralph Jarson, following arrival and federal 
inspection of the first load and was informed that “the oranges failed to 
grade on account of condition.” Mr. Smith states that after his conver- 
sation with Mr. Jarson, he immediately called the USDA inspector in 
New York City and was advised that the oranges had 9% grade defects 
and an average of 2% decay and 7% skin breakdown. Mr. Smith fur- 
ther stated that it was quite evident to him from this report by the 
federal inspector that the oranges met contract requirements on arrival 
for oranges sold F.O.B. with no specification as to grade. Mr. Smith 
states that he immediately telephoned Ralph Jarson and advised him 
that he was expecting payment in full as invoiced. 

The broker’s memorandum of sale in regard to the first shipment of 
oranges contains no grade specification. Although the oranges are des- 
ignated on the broker’s memorandum as “FN Navels” and such desig- 
nation might possibly be interpreted as referring to Fancy navels, nei- 
ther the broker nor respondent Premium Produce Corp., ever con- 
tended that the oranges were sold on a US Fancy basis but rather con- 
tended that they were sold on a US No. 1 basis. Since the broker’s 
memorandum of sale does not specify a US grade, we conclude that 
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these oranges were sold without reference to grade. The inspection at 
destination shows that the oranges made good delivery. 

Respondent Premium Produce Corp., through its president, Harold 
M. Levy, stated in a letter which was made a part of the report of 
investigation, that: 


The oranges did not grade US #1 . . . We were informed by 
our broker, Ralph Jarson to sell the oranges for shippers ac- 
count... We sold the oranges and through the broker made 
adjustments on the price. 
Although it thus appears that respondent Premium Produce Corp., is 
contending there was a modification of the contract, the broker’s state- 
ments in this proceeding fall short of a clear assertion that he was ever 
authorized by complainant to negotiate a modification of the original 
contract price. The broker merely states that: “After consultation with 
complainant, respondent Jarson informed respondent Premium Pro- 
duce that these oranges which failed to grade should be sold for com- 
plainant’s account.” Jarson never asserts that he was authorized by 
complainant to inform Premium Produce that the oranges could be sold 
on a consignment basis. We conclude from all of the evidence herein 
that respondent Premium Produce Corp., is liable to complainant for 
the full purchase price of the first load of oranges. We find no basis on 
this record for holding respondent Jarson jointly liable for the purchase 
price of such oranges. 

The sale of the second two truckloads of oranges, shipped on Janu- 
ary 25, 1985, presents us with a different situation. Complainant as- 
serts that these two loads of oranges were sold on a basis of “price 
protection for Arizona Sun-Kissed prices FOB for the date of arrival 
for both trucks.” Complainant states that on the date of arrival, the 
F.O.B. prices were ascertained and invoiced to respondent Premium 
Produce. The confirmations of sale issued by respondent Jarson 
merely state “price later.” Complainant attached to its formal com- 
plaint copies of what appeared to be loading slips dated January 25, 
1985, which were apparently filled out at approximately the time the 
contract was entered into. These loading slips state at the bottom 
“price arrival protection.” In addition, the record shows that on Janu- 
ary 29, respondent Jarson sent a telegram to respondent Premium Pro- 
duce Corp. which stated as follows: 

AS PER TELEPHONE CONVERSATION WITH BRYN 
SMITH AND HAROLD LEVY THIS A.M., PREMIUM PRO- 
DUCE WILL TAKE DELIVERY OF 2 PIGGYBACK LOADS 
HOLIDAY BRAND U.S. NO. 1 FANCY NAVEL ORANGES 
SHIPPED 1-25-85 ON THE BASIS OF PRICE TO BE MU- 


TUALLY AGREED AFTER ACTUAL RETURNS ARE 
KNOWN. 
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Although complainant points out that this telegram was not directed 
to complainant, complainant’s Bryan S. Smith did become aware of the 
telegram. On February 28, almost a month later Bryan Smith sent the 
following telegram to Premium Produce: 


RE: MAILGRAM DATED 1/29/85. YOUR WESTERN UN- 
ION MAILGRAM ON 2 “PIGGYBACKS” TO PREMIUM 
PRODUCT, NEW YORK CITY, NY, JUST CAME TO MY 
ATTENTION, AS I HAVE BEEN UNDERGOING COBALT 
TREATMENTS AND YOU WERE GONE TO THE CON- 
VENTION. THEREFORE I AM MAKING A FORMAL RE- 
QUEST FOR IMMEDIATE PAYMENT IN FULL FOR ALL 
CARS, OUR LOT #343 DATED JANUARY 15, 1985 
#TMXZ-500236 TOTAL $11,530.50 PROTECT FOB PACK- 
ING HOUSE, 2-CARS OUT JANUARY 25, 1985, LOT #382 
CAR #NEW JERSEY TU—953 AND LOT #383 CAR 
#MARTRACK #5215, BOTH CARS HAVE FEDERAL IN- 
SPECTIONS “US #1”. SOLD ON FOLLOWING BASIS, 
PROTECT YOUR CUSTOMER ARIZONA SUNKIS PRICES 
ON ARRIVAL. LOT #383 TOTAL $13,291.13 PROTECT 
F.O.B. PACKING HOUSE. LOT #382 TOTAL $13,269.50 
PROTECT F.O.B. PACKING HOUSE. 


Although this telegram does not constitute an adequate response to 
Jarson’s telegram, due to its lateness, there is also no showing that Jar- 
son’s telegram required any response as far as complainant was con- 
cerned since it is unclear at what point complainant received such tele- 
gram. Of more concern to us is the fact that complainant never replied 
to the confirmations of sale issued by Jarson showing sale on a “price 
later” basis. Complainant’s Bryan Smith stated that “Ralph Jarson 
never had any discussion with me whatsoever concerning price after 
sale as terms of the last two shipments.” However, Mr. Smith’s expla- 
nation as to why complainant never protested the broker’s confirma- 
tions of sale does not seem to us to be adequate. Mr. Smith’s explana- 
tion is as follows: 


I would like to call your attention now to exhibit # 1-AA in the 
Report of Investigation. This is a mailgram to Premium Pro- 
duce from myself. As you will note this mailgram states that I 
had been trying to get ahold of Ralph Jarson but because of the 
fact that I was undergoing Cobalt treatments and Mr. Jarson 
had gone to a convention, I was unable to protest Mr. Jarson’s 
incorrect and erroneous broker’s confirmations of sale. 
It is obvious that a written protest to the confirmations could have been 
made regardless of the fact that Mr. Jarson had gone to a convention. 
There is also no explanation as to why some other person connected 
with complainant could not have protested the confirmations during 
Mr. Smith’s illness. In view of these factors, and also in view of the 
fact that the notations at the bottom of the packing slips stating “price 
arrival protection” appear to bear out the contentions of both respon- 
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dents in regard to the terms of sale, we conclude that the last two ship- 
ments of oranges were sold on a price later or price arrival basis. The 
regulations (7 C.F.R. § 46.43(cc)) define “price arrival,” as meaning: 


that the produce is shipped either direct to the customer or to 
an agent of the consignor, for the benefit of the customer, the 
price to be subject to agreement between the customer and the 
consignor upon the arrival of the produce at the customer’s 
destination, with sufficient time being permitted for inspection. 


In the absence of a price being agreed upon between the parties 
herein in accordance with the price arrival terms of the contract, the 
price is a reasonable price at the time of arrival. See, Uniform Com- 
mercial Code § 2-305. In the absence of other evidence, we find that 
the reasonable price at time of arrival is shown by the net proceeds 
realized by respondent Premium Produce Corp. Such net proceeds 
have already been remitted to complainant and we conclude that com- 
plainant is not due any further sums from either party in regard to the 
two loads of oranges shipped on January 25, 1985. 

The failure of respondent Premium Produce Corp. to pay complain- 
ant the remaining balance due on the purchase price of the load of 
oranges shipped on January 15, 1985, or $1,785.00 is a violation of 
section 2 of the Act for which reparation should be awarded to com- 
plainant against respondent Premium Produce Corp. 

Respondent Ralph Jarson filed a counterclaim against complainant 
seeking recovery of the brokerage applicable to the shipment of Janu- 
ary 15, 1985. The broker’s memorandum of sale relative to such ship- 
ment indicates that complainant was to pay the brokerage. Accord- 
ingly, we conclude that complainant is liable to respondent Ralph Jar- 
son for brokerage on the January 15, 1985, shipment of oranges in the 
amount of $163.80. Complainant’s failure to pay respondent Ralph 
Jarson such amount is a violation of section 2 of the Act for which 
reparation should be awarded to respondent Ralph Jarson with interest. 
The remainder of respondent Ralph Jarson’s counterclaim is based 
upon the allegation that complainant caused respondent Ralph Jarson 
to “improperly expend time and monies in regard to the filing of an 
answer” and “further interfered improperly with the business relation- 
ship between countercomplainant and Premium Produce Corp., all to 
countercomplainant’s damage, in an amount not less that $10,500.00.” 
We recognize no right of recovery based upon the inconvenience of 
having to file an answer to a complaint. Respondent Ralph Jarson 
never specified the nature of the alleged improper interference with the 
business relationship between Ralph Jarson and Premium Produce 
Corp., nor has respondent Ralph Jarson showed how such improper 
interference related to a transaction in regard to perishable produce 
over which we have jurisdiction. The remainder of respondent Ralph 
Jarson’s counterclaim must be disallowed. 
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VALLEY BROKERAGE, INC. v. ALEXANDER & COMPANY 


Order 


Within 30 days from the date of this order respondent Premium Pro- 
duce Corp. shall pay to complainant, as reparation, $1,785.00, with 
interest thereon at the rate of 13 percent per annum from February 1, 
1985, until paid. 

Within 30 days from the date of this order, complainant shall pay to 
respondent Ralph M. Jarson, as reparation, $163.80, with interest 
thereon at the rate of 13 percent per annum from February 1, 1985, 
until paid. 

The complaint as against respondent Ralph M. Jarson is dismissed. 

Copies of this order shall be served upon the parties. 


VALLEY BROKERAGE, INC. v. ALEXANDER & COMPANY. 
PACA Docket No. 2-7352. 


Order issued June 15, 1987. 
Admission of liability. 


Decision issued by Donald A. Campbell, Judicial Officer. 
REPARATION ORDER 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a reparation 
award against respondent in the amount of $10,297.35 in connection 
with shipments of mixed fruit in interstate commerce. A copy of the 
formal complaint was served upon respondent, which filed an answer 
thereto, admitting the material allegations of the complaint, including 
the indebtedness claimed by complainant. However, respondent 
claimed in its answer that the outstanding balance had been reduced to 
$7,823.85. Complainant was given an opportunity to dispute the fact 
that the outstanding balance had been reduced and did not do so. 
Accordingly, the issuance of an order without further procedure is ap- 
propriate, pursuant to section 47.8(d) of the Rules of Practice (7 
C.F.R. 47.9(d)). 

Complainant, Valley Brokerage, Inc., is a corporation whose address 
is 335 S. Harbor Boulevard, La Habra, California 90631. Respondent, 
Alexander & Company, is a corporation whose address is 18566 N. 
Highway 99, Acampo, California 95220. At the time of the transaction 
involved herein, respondent was licensed under the Act. 

The facts alleged in the formal complaint are hereby adopted as find- 
ings of fact of this order. On the basis of these facts, we conclude that 
the actions of respondent are in violation of section 2 of the Act (7 
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U.S.C. 499b) and have resulted in damages to complainant of 
$7,823.85. Accordingly, within 30 days from the date of this order, 
respondent shall pay to complainant, as reparation, $7,823.85, with 
interest thereon at the rate of 13 percent per annum from March 1, 
1986, until paid. 

Copies of this order shall be served upon the parties. 


VAL-MEX FRUIT COMPANY, INC. v. TOM LANGE COMPANY, 
INC. 

PACA Docket No. 2-7236. 

Decision and order issued June 10, 1987. 

Shipper’s duty to load truck properly—F.O.B. transaction. 


Where shipper placed barrier between cabbage and melons so as to block flow of 
cool air through trailer, as a result of which melons arrived out of grade, shipper 
held responsible for deterioration because it has duty to pack goods properly for 
shipment. 

Dennis Becker, Presiding Officer. 

Complainant, pro se. 

LeRoy W. Gudgeon, Northfield, Illinois, for respondent. 


Decision issued by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $935.50 in connection 
with the sale in interstate and foreign commerce of a truckload of 
mixed perishable produce. 

A copy of the report of investigation made by the Department was 
served upon the parties. A copy of the formal complaint was served 
upon respondent, which filed an answer thereto denying liability to 
complainant. 

The amount claimed in the formal complaint does not exceed 
$15,000.00, and the shortened method of procedure provided in sec- 
tion 47.20 of the Rules of Practice (7 C.F.R. § 47.20) is applicable. 
Pursuant to this procedure, the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Department’s 
report of investigation. In addition, the parties were given an opportu- 
nity to file evidence in the form of sworn statements. Respondent filed 
an answering statement. Respondent also filed a brief. 
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VAL-MEX FRUIT COMPANY, INC. v. TOM LANGE COMPANY, INC. 


Findings of Fact 

1. Complainant, Val-Mex Fruit Company, Inc., is a corporation with 
an address at P.O. Box 1178, Hidalgo, Texas. 

2. Respondent, Tom Lange Company, Inc., is a corporation with an 
address at P.O. Box 20526, Indianapolis, Indiana. At the time of the 
transaction involved herein, respondent was licensed under the Act. 

3. On April 23, 1985, complainant sold to respondent a partial truck- 
load of watermelons, cantaloupes, and pineapples which had been im- 
ported from Mexico for a total contract price of $4,333.75, F.O.B. 
The goods were shipped on that date from Texas to respondent’s cus- 
tomer, Black Diamond Fruit & Produce Company, in Huntington, 
West Virginia. The trucking company was Earl L. Henderson Trucking 
Company. They arrived on April 25, 1985, where they were unloaded 
from the truck and accepted by respondent through its customer’s ac- 
tion. In addition, there were on the truck cabbages, which were also 
accepted by Black Diamond. 

4. Upon visual inspection, Black Diamond determined that the cab- 
bages were in good condition. With respect to the various types of 
melons and the pineapples, Black Diamond determined that they were 
in various stage of decay. It notified respondent of this, which advised 
it to get a federal inspection. Black Diamond did so. The inspection 
report showed with respect to the various goods that the cantaloupes 
had an average of 28% decay, that the watermelons were an average 
15% soft at the ends, 15% bruised at the ends and with 7% decayed. 
The pineapples showed an average of 58% decayed. The temperatures 
of the cantaloupes were 52 to 61 degrees Fahrenheit, the watermelons 
61 to 62 degrees Fahrenheit, and the pineapples 61 to 64 degrees 
Fahrenheit. 

5. The trucker advised that complainant had placed a blockage in 
the form of cardboard separators between the cabbage and the various 
fruits received by Black Diamond. In addition, the watermelons and 
pineapples were hot when loaded and the cantaloupes had not been 
pre-cooled by complainant. 

6. Complainant granted an adjustment of $624.48 with respect to the 
pineapples and watermelons. Black Diamond sorted and resorted the 
cantaloupes and sold 103 cartons of 147 cartons on board the truck, 
but had to dump 44 cartons after a federal inspection. 

7. The formal complaint was filed on May 3, 1986. An informal 
complaint was filed on July 29, 1985, which was within nine months of 
the time the cause of action herein arose. 

Discussion 

This proceeding involves a transaction in which complainant sold to 
respondent a partial truckload of melons and pineapples which it had 
imported from Mexico, and which complainant sold to its customer in 
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West Virginia, Black Diamond Fruit & Produce Company. The rest of 
the truckload consisted of cabbage sold by respondent to Black Dia- 
mond. Black Diamond reported that it had no problems with the cab- 
bage, the cabbage having arrived with proper temperatures and in suit- 
able condition for resale. However, immediately upon unloading the 
melons and pineapples, it called respondent and advised it that they 
looked as if they were in very poor condition. Respondent told it to get 
a federal inspection, which it did in a timely fashion. The federal in- 
spection showed that, indeed, the melons and pineapples were in very 
poor condition, as set forth in finding of fact 4 above. There is uncon- 
troverted evidence in the record that the trucker reported that the mel- 
ons and pineapples had not been properly cooled prior to being loaded 
on the truck. In addition, respondent provided an affidavit in which it 
set forth that the complainant had placed a barrier on board the truck 
between the cabbage and the melons and pineapples which effectively 
blocked the free flow of air from the cooling system to the melons and 
pineapples. It is the duty of a shipper to properly load a truck for 
shipment, even if it is in a f.o.b. transaction. Val—Veg Sales, Inc. v. 
Sears-Schuman Co., 40 Agric. Dec.476 (1981). Complainant failed to 
make any effort to rebut the statements of the trucker and the cus- 
tomer of respondent with respect to the method in which it handled the 
melons and pineapples. Therefore, we have no choice but to conclude 
that complainant was responsible for the high percentage of condition 
defects of the melons and pineapples on their arrival at respondent’s 
customer’s place of business. 

The total contract price in this transaction was $4,333.75. Respon- 
dent paid complainant $2,773.77, and complainant gave a $624.48 ad- 
justment with respect to the watermelons and pineapples, leaving a 
$935.50 claim to be resolved in this proceeding. Respondent provided 
an adequate account of sales with respect to the price it ultimately paid 
complainant. Indeed, we are constrained to note that complainant was 
lucky to get that much money. Therefore, we find that respondent has 
paid all that was due and owing given the circumstances involved in this 
transaction. As a result, the complaint must be dismissed. 

Order 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 





WHIZPAC, INC. v. TOP-NOTCH PRODUCE, INC. 


WHIZPAC, INC. v. TOP-NOTCH PRODUCE, INC. 
PACA Docket No. 2-7184. 
Decision and order issued June 15, 1987. 


Price after sale, proof of—Contract terms, proof of—Invoice, evidence 
of price term—Merchantability, application in absence of grade or con- 
dition specification in contract—Acceptance. 


Respondent is liable for the purchase price of a truckload of tomatoes which it ac- 
cepted by unloading the truck at its place of business. 

Sharlene W. Lassiter, Presiding Officer. 

Complainant, pro se. 

Respondent, pro se. 


Decision issued by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
Preliminary Statement 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). The 
complainant timely filed a formal complaint in which the complainant 
sought an award of reparation against respondent in the amount of 
$1,445.86 in connection with a shipment of tomatoes in interstate com- 
merce. 

Copies of the Report of Investigation made by the Department were 
served upon the parties. A copy of the formal complaint was served 
upon respondent which filed an answer thereto, denying liability. 

Because the amount claimed as damages was less that $15,000.00, 
the shortened method of procedure provided in section 47.20 of the 
Rules of Practice (7 C.F.R. § 47.20) is applicable. Under this proce- 
dure, the verified pleadings of the parties are considered part of the 
evidence in the case, as is the Department’s Report of Investigation. In 
addition, the parties had the opportunity to file evidence in the form of 
verified statements. Neither party did so. Although both parties were 
given the opportunity to file a brief, neither party did so. 

Findings of Fact 

1. Complainant, Whizpac, Inc., hereinafter referred to as Whizpac, 
is a corporation whose mailing address is 611 Gladiola Street, Im- 
mokalee, Florida 33934. At the time of the transaction involved 
herein, Whizpac was licensed under the Act. 

2. Respondent, Top-Notch Produce, Inc., hereinafter referred to as 
Top-Notch, is a corporation whose mailing address is P.O. Box 38, 
South Bay, Florida 33493. At the time of the transaction herein, Top- 
Notch was not licensed under the Act but operated subject to the Act. 

3. On January 3, 1985, Whizpac sold to Top-Notch 480 boxes of 
5x6 Pinks at $5.50 per box and 480 boxes of 6x6 Pinks at $4.00 per 
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box, with $.15 per box for pallets, for a total purchase price of 
$4,704.00, in interstate commerce. The purchase was pursuant to an 
oral contract negotiated by Gary Mackey, a broker for Top-Notch, 
from Immokalee, Florida. 

4. On January 3, 1985, Whizpac obtained a federal inspection at the 
shipping point which graded the tomatoes to be within the range of 
tolerance for U.S. No. 3 with no defects or decay, as prescribed in 7 
C.F.R. § 51.1861(d). 

5. Whizpac shipped the truckload of tomatoes to Top-Notch in 
South Bay, Florida on or about January 3, 1985. 

6. Top Notch unloaded and reloaded the tomatoes on January 3, 
1985. It shipped them to its customer on that date. 

7. The truckload arrived in Springfield, Missouri on January 6, 1985. 

8. F.G.F., Inc., Prairie Village, Kansas, the broker for the receiver, 
hereinafter referred to as F.G.F., obtained a federal inspection of the 
truckload on January 7, 1985, at 11:30 a.m., which rated the tempera- 
ture and condition of the tomatoes, in pertinent part, as follows: 


Temperature of Pulp: 50°F to 52°F 
Condition: 


6x6 lot: Average 45% pink and 45% light red and red. 
From 2 to 8% average 5% soft. 2 to 6% average 5% 
damage including 2% serious damage by slightly 
sunken discolored areas occurring over shoulders. 
From 6 to 24% average 11% damage including 4% seri- 
ous damage by soft, flat bruises. 4 to 8% average 6% 
decay. 


_5x6 lot: Average 25% pink and 65% light red and 
red. Average 3% soft. 2 to 10% average 7% damage 
including 2% serious damage by slightly sunken discol- 
ored areas. 10% to 22% average 16% damage includ- 
ing 4% serious damage by bruising. 2 to 10% average 
$% decay. 


Each Jot: Damage by bruising is scattered through 
pack. 


Each lot decay is: Bacterial Soft and Mold Rot in vari- 
ous stages mostly advanced. 

9. The results of the January 7, 1985 federal inspection show that the 
condition of the tomatoes on arrival exceeded the range of tolerance 
for U.S. No. 3 tomatoes as prescribed in 7 C.F.R. § 51.1861(d). 

10. On January 7, 1985, F.G.F., Inc. accepted the tomatoes but 
requested a price adjustment from Top-Notch to account for the dam- 
aged tomatoes. 

11. Top-Notch agreed to adjust the price per box for F.G.F., Inc. 
and invoiced the price as follows: 
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0 ; Unit Pri Adi 1 Pri 
5x6 Tomatoes VP 480 6.75 3.00 
6x6 Tomatoes VP 480 5.25 2.40 
Total: $5,760.00 
Less 3,168.00 Adjustment 
2,592.00 


Less 53.86 Inspection 
$2,538.14 


12. Top—Notch instructed Gary Mackey to negotiate a price adjust- 
ment for the damaged tomatoes with Whizpac. Whizpac agreed to 
adjust the price per box on the 5x6 lot from $5.50 to $4.00. 

13. Top-Notch remitted a check to Whizpac for $2,538.14 as the 
adjusted invoice price. 

14. Whizpac filed an informal complaint on April 15, 1985, and a 
formal complaint on August 19, 1985, which was within nine months 
after the cause of action herein accrued. 


Conclusions 
This proceeding involves the purchase of a truckload of tomatoes 
from Whizpac. Whizpac alleges that it sold 960 boxes of tomatoes to 
Top Notch, 480 boxes of 5x6 Pinks at $5.50 per box and 480 boxes of 
6x6 Pinks at $4.00 per box, with $.15 per box for pallets; Top-Notch 


accepted the tomatoes; Whizpac agreed to adjust the price per box on 
the 5x6 Pinks from $5.50 to $4.00; and Top-Notch has yet to pay the 
full adjusted purchase price. The issues which merit discussion, and an 
order in favor of Whizpac, are three: (1) Whether Whizpac agreed to a 
sale or a price after sale arrangement; (2) the price per box to which 
the parties agreed; and (3) Whether Top-Notch accepted the toma- 
toes. 

The parties did not agree to a price after sale arrangement. Top- 
Notch claims that Mr. Mackey negotiated a price after sale arrange- 
ment with Whizpac upon delivery of the tomatoes in Springfield, Mis- 
souri. The evidence does not support this claim. In order to prove a 
price after sale arrangement Top-Notch must show 1) that Whizpac 
agreed to reserve title over the tomatoes until sold and 2) that Top- 
Notch presented an account of sale to Whizpac. Robert Johnson v. 
Carl Fritchey & Lou Loden, 16 Agric. Dec. 1082, 1085 (1957). Top- 
Notch did not proffer any evidence of either a reservation of title by 
Whizpac, or an account of sale. In addition, the investigation report 
from the Department contains a letter from Top-Notch’s broker, Gary 
Mackey in which he affirmatively states that he negotiated a purchase 
for Top-Notch. Accordingly, we conclude that Top-Notch did not 
enter into a price after sale arrangement, but rather agreed to an oral 
contract to purchase tomatoes from Whizpac. 
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Whizpac has the burden to prove the price terms of its oral contract 
with Top-Notch by a preponderance of the evidence. New York v. 
Sandler, 32 Agric. Dec. 702, 705 (1973). Whizpac met its burden. 
Whizpac proffers an invoice dated January 7, 1985 to show the price 
per box terms of the oral contract as set forth in Finding of Fact No. 3, 
and a price adjustment on the 5x6 lot as set forth in Finding of Fact 
No. 10. The invoice proffered is evidence of the agreed upon price 
terms of the oral contract between the parties when the purchaser re- 
ceives the invoice without objection. Case v. Albanese, 31 Agric. Dec. 
311, 317 (1972). In his letter, Mr. Mackey states that he loaded the 
tomatoes and agreed to set a price after an inspection of the tomatoes. 
However, Mr. Mackey neglects to proffer the agreed upon price. 
Whizpac obtained an inspection at the shipping point and subsequently 
sent its invoice showing the prices as set forth in Finding of Fact No. 3. 
There is no evidence that the respondent objected to the price terms as 
they appeared on the invoice from Whizpac. In rebuttal, Top-Notch 
proffered its invoice sent to F.G.F. to show the price term adjustments 
between Top-Notch and Whizpac. This invoice has minimal evidenti- 
ary value. 

The invoice to F.G.F. proffered by Top-Notch is not sufficient to 
show the price terms as they existed in its contract with Whizpac. The 
invoice shows the original price term of the oral contract between Top- 
Notch and F.G.F., and the price adjustment. The invoice does not 
show that 1) Top-Notch entered into the same price agreement with 
Whizpac; 2) Whizpac was a party to the agreement between Top- 
Notch and F.G.F.; or 3) Whizpac agreed to receive the net proceeds 
once Top-Notch and F.G.F. set the adjusted price after sale. There- 
fore, we conclude that Top-Notch and Whizpac agreed to a $4.00 per 
box price term. 

We conclude that Top-Notch accepted the truckload of tomatoes at 
its place of business in Florida. Whizpac alleges that it shipped the 
tomatoes from a shipping point in Florida to Top-Notch in South Bay, 
Florida. Top-—Notch in its answer neither admits nor denies receipt of 
the tomatoes in South Bay. We construe its failure to contradict the 
allegation as an admission of its truth. In addition, Mr. Mackey, in his 
letter, offers four cryptic statements regarding the execution of the con- 
tract without explanation. First, Mr. Mackey states that he “loaded the 
tomatoes with the understanding that a price would be reached after an 
inspection.” Yet Mr. Mackey fails to provide us with the date and 
location of that inspection or the location where he loaded the toma- 
toes. Second, Mr. Mackey states that the “inspection was made upon 
arrival of the load.” Again, Mr. Mackey fails to identify the inspection 
to which he refers or the location of such inspection. Findings of Fact 
4 and 6. Third, Mr. Mackey States that he read the inspection results 
to Whizpac and then reached an agreement as to price. Here, he fails 
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to tell us the results of the inspection read to Whizpac or the agreed 
upon prices. Finally, Mr. Mackey states “that the load was unloaded 
from the truck per our agreement.” Where did he unload the toma- 
toes? What was the agreement? The difficulty in determining the mer- 
its of this case in view of the nebulous evidence is immense. Conse- 
quently, we find that the only conclusion to be drawn and supported by 
the evidence available is as follows. 

Mackey negotiated a contract for Top-Notch to purchase a truck- 
load from Whizpac. Whizpac shipped the tomatoes intrastate to Top- 
Notch in South Bay. Whizpac obtained the inspection set forth in 
Finding of Fact 4. As the result of that inspection, Mr. Mackey and 
Whizpac agreed to the price terms of the contract. Top-Notch then 
unloaded the truckload, which constitutes acceptance of the tomatoes. 
Rydell California Potato Co. v. The Kaufman-Brown Potato Company, 
16 Agric. Dec. 1055 (1957). Accordingly, Top-Notch is liable for the 
contract purchase price. Whizpac is entitled to the adjusted invoice 
price ($3,984.00), less the amount already remitted by Top-Notch 
($2,538.14), or $1,445.86. Its failure to pay this amount is a violation 
of section 2 of the Act for which reparation, with interest, must be 
awarded. 


Order 
Within 30 days from the date of this Order Top-Notch Produce, Inc. 


shall pay to Whizpac, Inc., as reparation, $1,445.86, with interest 
thereon at the rate of 13% per annum from February 1, 1985, until 
paid. 

Copies of this Order shall be served upon the parties. 





REPARATION DEFAULT ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 
(Summarized) 


ACE HI PACKING INC. v. FRUIT DISTRIBUTING CORP. 
PACA Docket No. RD-87-332. 
Default order issued June 29, 1987. 
Respondent was ordered to pay complainant, as_ reparation, 


$4,583.75 plus 13 percent interest thereon per annum from May 1, 
1986, until paid. 


ARNONE FARMS INC. v. J. SEGARI AND CO., INC. 
PACA Docket No. RD-87-310. 
Default order issued June 12, 1987. 
Respondent was ordered to pay complainant, as reparation, 


$5,220.00 plus 13 percent interest thereon per annum from July 1, 
1986, until paid. 


A-W PRODUCE CO. v. ERNIE JAMES. 
PACA Docket No. RD-87-308. 
Default order issued June 12, 1987. 


Respondent was ordered to pay complainant, as reparation, 
$3,935.50 plus 13 percent interest thereon per annum from June 1, 
1986, until paid. 


WILBUR L. BROWN, JR. d/b/a BARBER SALES v. JOSEPH 
PINTO, SR. d/b/a EAST COAST PRODUCE. 


PACA Docket No. RD-87-305. 
Default order issued June 12, 1987. 


Respondent was ordered to pay complainant, as_ reparation, 
$12,413.38 plus 13 percent interest thereon per annum from August 1, 
1986, until paid. 


CALAVO GROWERS OF CALIFORNIA v. MAC PRODUCE INC. 
PACA Docket No. RD-87-321. 
Default order issued June 23, 1987. 
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Respondent was ordered to pay complainant, as _ reparation, 
$4,908.00 plus 13 percent interest thereon per annum from August 1, 
1986, until paid. 


CAL-WEST PACKING CO., INC. v. TWIG OF MIAMI INC. a/t/a 
BEST PRODUCE. 


PACA Docket No. RD-87-316. 
Default order issued June 23, 1987. 
Respondent was ordered to pay complainant, as_ reparation, 


$1,391.00 plus 13 percent interest thereon per annum from August 1, 
1986, until paid. 


CARDINAL DISTRIBUTING CO. INC. v. B. H. COMPANY, INC. 
PACA Docket No. RD-87-300. 
Default order issued June 11, 1987. 

Respondent was ordered to pay complainant, as_ reparation, 


$7,544.83 plus 13 percent interest thereon per annum from March 1, 
1986, until paid. 


DE BRUYN PRODUCE CO. v. PHILLIP VIVIANO and SAM 
VIVIANO d/b/a SAM VIVIANO & SONS. 


PACA Docket No. RD-87-298. 
Default order issued June 11, 1987. 


Respondent was ordered to pay complainant, as_ reparation, 
$14,879.45 plus 13 percent interest thereon per annum from August 
1, 1986, until paid. 


DENNIS PRODUCE SALES INC. v. J. SEGARI AND CO. INC. 
PACA Docket No. RD-87-318. 
Default order issued June 23, 1987. 

Respondent was ordered to pay complainant, as _ reparation, 


$5,773.50 plus 13 percent interest thereon per annum from September 
1, 1986, until paid. 





C. E. DUNCAN PRODUCE CO. INC. v. PAT WOMACK INC. 
PACA Docket No. RD-87-303. 
Default order issued June 12, 1987. 

Respondent was ordered to pay complainant, as _ reparation, 


$31,948.00 plus 13 percent interest thereon per annum from June 1, 
1986, until paid. 


FREDERICK D. ECKEL and KEITH W. ECKEL d/b/a FRED W. 
ECKEL & SONS v. R.L.W. DISTRIBUTORS INC. 


PACA Docket No. RD-87-295. 
Default order issued June 11, 1987. 
Respondent was ordered to pay complainant, as _ reparation, 


$3,272.00 plus 13 percent interest thereon per annum from October 1, 
1986, until paid. 


FRANK S. ECKELL, III and WILLIAM R. SHERER d/b/a SKIP’S 
CONSOLIDATION v. SOSA PRODUCE CORP. 


PACA Docket No. RD-87-341. 
Default order issued June 30, 1987. 
Respondent was ordered to pay complainant, as _ reparation, 


$2,576.70 plus 13 percent interest thereon per annum from December 
1, 1986, until paid. 


FLORIDA LYCHEE GROWERS ASSOCIATION v. GREEN 
VALLEY CO. INC. 


PACA Docket No. RD-87-307. 
Default order issued June 12, 1987. 


Respondent was ordered to pay complainant, as_ reparation, 
$4,407.48 plus 13 percent interest thereon per annum from August 1, 
1985, until paid. 


FRUDDEN PRODUCE INC. v. BRETT M. WEST d/b/a TRI-CITY 
PRODUCE. 


PACA Docket No. RD-87-327. 
Default order issued June 24, 1987. 
Respondent was ordered to pay complainant, as_ reparation, 


$10,947.50 plus 13 percent interest thereon per annum from October 
1, 1986, until paid. 
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JOE GENOVA & ASSOCIATES INC. v. CENTON LTD. 
PACA Docket No. RD-87-336. 
Default order issued June 29, 1987. 
Respondent was ordered to pay complainant, as _ reparation, 


$323,325.89 plus 13 percent interest thereon per annum from July 1, 
1986, until paid. 


GOLMAN-HAYDEN CO. INC. v. B. H. COMPANY INC. 
PACA Docket No. RD-87-324. 
Default order issued June 24, 1987. 
Respondent was ordered to pay complainant, as_ reparation, 


$9,790.00 plus 13 percent interest thereon per annum from July 1, 
1986, until paid. 


GORDON TANTUM INC. v. BRETT M. WEST d/b/a TRI-CITY 
PRODUCE. 


PACA Docket No. RD-87-328. 
Default order issued June 24, 1987. 
Respondent was ordered to pay complainant, as_ reparation, 


$3,980.00 plus 13 percent interest thereon per annum from October 1, 
1986, until paid. 


GREEN GARDEN PACKAGING COMPANY v. BERRYMAN 
PRODUCE INC. 


PACA Docket No. RD-87-287. 
Default order issued June 2, 1987. 


Respondent was ordered to pay complainant, as reparation, 
$2,571.25 plus 13 percent interest thereon per annum from November 
1, 1985, until paid. 


H & H PRODUCE SALES INC. v. TWIG OF MIAMI INC. a/t/a 
BEST PRODUCE. 


PACA Docket No. RD-87-342. 
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Default order issued June 30, 1987. 


Respondent was ordered to pay complainant, as_ reparation, 
$5,904.00 plus 13 percent interest thereon per annum from September 
1, 1986, until paid. 


IDEAL SALES INC. v. TAMARA MACINTOSH d/b/a M & G 
WHOLESALE FRUIT MARKET. 


PACA Docket No. RD-87-334. 
Default order issued June 29, 1987. 
Respondent was ordered to pay complainant, as reparation, $910.60 


plus 13 percent interest thereon per annum from August 1, 1986, until 
paid. 


IDEAL SALES INC. v. TAMARA MACINTOSH d/b/a M & G 
WHOLESALE FRUIT MARKET. 


PACA Docket No. RD-87-335. 
Default order issued June 29, 1987. 


Respondent was ordered to pay complainant, as_ reparation, 


$3,225.00 plus 13 percent interest thereon per annum from September 
1, 1986, until paid. 


INTERCOAST MARKETING INC. v. EASTERN FARMERS 
EXPERT CO. 


PACA Docket No. RD-87-293. 
Default order issued June 11, 1987. 
Respondent was ordered to pay complainant, as_ reparation, 


$130,772.70 plus 13 percent interest thereon per annum from July 1, 
1986, until paid. 


J B C PRODUCE CORP. v. TUNICK PRODUCE CO. INC. 
PACA Docket No. RD-87-309. 
Default order issued June 12, 1987. 
Respondent was ordered to pay complainant, as _ reparation, 


$8,793.60 plus 13 percent interest thereon per annum from September 
1, 1986, until paid. 





REPARATION DEFAULT ORDERS 


HARRY KLEIN PRODUCE CORP. v. TUNICK PRODUCE 
CO. INC. 


PACA Docket No. RD-87-323. 
Default order issued June 24, 1987. 


Respondent was ordered to pay complainant, as reparation, $698.50 
plus 13 percent interest thereon per annum from September 1, 1986, 
until paid. 


GERALD LOWRIE, d/b/a L&L PACKING CO. OF CALIFORNIA v. 
LLOYD MEYERS CoO., INC. 


PACA Docket No. RD-87-228. 
Order issued June 29, 1987. 
ORDER OF DISMISSAL 


Respondent informed the Department that it had sent a certified 
check to complainant in full settlement of complainant’s claim. The 
Department sent a letter to complainant advising that unless complain- 
ant notified the Department that it opposed dismissal of the complaint, 
the complaint would be dismissed under the assumption that a settle- 
ment had occurred. Complainant failed to respond within the ten day 
time period. 


Accordingly, the complaint was dismissed. 


MARTORI BROS. DISTRIBUTORS v. TWIG OF MIAMI INC. a/t/a 
BEST PRODUCE. 


PACA Docket No. RD-87-317. 
Default order issued June 23, 1987. 
Respondent was ordered to pay complainant, as_ reparation, 


$1,730.40 plus 13 percent interest thereon per annum from September 
1, 1986, until paid. 


F. G. (IERRY) MCDONALD PRODUCE CO. v. STEVE C. CONTI 
and ROBERT L. DUSCHL d/b/a TOTAL TOMATO. 


PACA Docket No. RD-87-216. 
Order issued June 10, 1987. 
STAY ORDER 
Respondent moved that this matter be reopened after default. The 
default order previously issued was stayed pending receipt of complain- 
ant’s answer to respondent’s petition to reopen. 
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MERRILL FARMS v. MCALLEN PRODUCE CO. INC. 
PACA Docket No. RD-87-312. 
Default order issued June 23, 1987. 
Respondent was ordered to pay complainant, as _ reparation, 


$5,197.50 plus 13 percent interest thereon per annum from August 1, 
1986, until paid. 


MORARI SPECIALTIES INC. v. PACIFIC FARMS CORP. 
PACA Docket No. RD-87-326. 
Default order issued June 24, 1987. 

Respondent was ordered to pay complainant, as _ reparation, 


$11,304.00 plus 13 percent interest thereon per annum from August 1, 
1986, until paid. 


JAY NICHOLS INC. v. GOLDEN HARVEST PRODUCE 
DIST. INC. 


PACA Docket No. RD-87-337. 
Default order issued June 30, 1987. 
Respondent was ordered to pay complainant, as _ reparation, 


$11,690.32 plus 13 percent interest thereon per annum from July 1, 
1986, until paid. 


MORRIS OKUN, INC. v. ONORATO BROS. INC. 
PACA Docket No. RD-87-330. 
Default order issued June 24, 1987. 
Respondent was ordered to pay complainant, as_ reparation, 


$1,117.00 plus 13 percent interest thereon per annum from August 1, 
1986, until paid. 


MORRIS OKUN INC. v. TUNICK PRODUCE CO. INC. 
PACA Docket No. RD-87-292. 
Default order issued June 11, 1987. 


Respondent was ordered to pay complainant, as _ reparation, 
$10,668.50 plus 13 percent interest thereon per annum from Septem- 
ber 1, 1986, until paid. 
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THE OLATHE POTATO GROWERS’ COOP. ASSN. v. JOSEPH J. 
STELLY d/b/a STELLY PRODUCE. 


PACA Docket No. RD-87-331. 
Default order issued June 24, 1987. 
Respondent was ordered to pay complainant, as _ reparation, 


$1,600.00 plus 13 percent interest thereon per annum from April 1, 
1986, until paid. 


PHOENIX VEGETABLE DISTRIBUTORS v. VALLEY 
BROKERAGE INC. 


PACA Docket No. RD-87-322. 
Default order issued June 24, 1987. 
Respondent was ordered to pay complainant, as_ reparation, 


$2,850.00 plus 13 percent interest thereon per annum from November 
1, 1986, until paid. 


JOHN A. PIRRELLO CO., INC. v. P&M PRODUCE, INC. 
PACA Docket No. RD-87-153. 
Order issued June 22, 1987. 
ORDER OF DISMISSAL 

Respondent failed to file an answer to the complaint, but submitted a 
certified check claiming that it represented the balance due on com- 
plainant’s claim. The department transmitted this check to complain- 
ant. Later, the Department sent a letter to complainant indicating that 


unless objection was filed, it would assume that complainant consented 
to a dismissal of its complaint. An objection was not received. 


Accordingly, the complaint was dismissed. 


R & A PRODUCE DIST. CO. INC. v. JOE PINTO & SON INC. 
PACA Docket No. RD-87-306. 
Default order issued June 12, 1987. 


Respondent was ordered to pay complainant, as_ reparation, 
$16,480.75 plus 13 percent interest thereon per annum from March 1, 
1986, until paid. 


1057 





SALOME SAENZ and ALBERTO SALAZAR d/b/a S & S PRODUCE 
CO. v. JOHN E. REYNA d/b/a REYNA BROTHERS PRODUCE & 
TRUCKING. 


PACA Docket No. RD-87-340. 
Default order issued June 30, 1987. 
Respondent was ordered to pay complainant, as _ reparation, 


$14,022.00 plus 13 percent interest thereon per annum from April 1, 
1986, until paid. 


SANTA MARIA SALES, INC. v. SAN MIGUEL PRODUCE, INC. 
PACA Docket No. RD-87-276. 
Order issued June 4, 1987. 
STAY ORDER 
A default order was issued in this proceeding awarding reparation to 
the complainant. By letter received but not processed until after the 


issuance of the default order, respondent moved that this matter be 
reopened. 


Accordingly, the default previously issued was stayed. Complainant 
was given time to file an answer to respondent’s petition to reopen. 


SANTA MARIA SALES, INC. v. SAN MIGUEL PRODUCE, INC. 
PACA Docket No. RD-87-276. 
Order issued June 26, 1987. 


ORDER REOPENING AFTER DEFAULT 


Respondent filed a motion to reopen this proceeding after default. 
Good reason was shown why the relief requested in the motion should 
be granted. 


Accordingly, respondent’s default in the filing of an answer was set 
aside and the proposed answer submitted by respondent was ordered 
filed. 


[New docket number is PACA 2-7570.—Editor.] 


H. SCHNELL & COMPANY INC. v. MARTIN S. SHOENFELD 
d/b/a URBAN FOODS. 


PACA Docket No. RD-87-301. 
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REPARATION DEFAULT ORDERS 
Default order issued June 11, 1987. 


Respondent was ordered to pay complainant, as_ reparation, 
$8,778.20 plus 13 percent interest thereon per annum from August 1, 
1986, until paid. 


SEALD-SWEET GROWERS INC. v. SCHAUMBURG PRODUCE 
INC. 


PACA Docket No. RD-87-294. 
Default order issued June 11, 1987. 
Respondent was ordered to pay complainant, as_ reparation, 


$5,958.42 plus 13 percent interest thereon per annum from May 1, 
1986, until paid. 


SEALD-SWEET SALES INC. v. ANTHONY T. VALENTI d/b/a 
GOLDEN HARVEST PRODUCE CoO. 


PACA Docket No. RD-87-299. 
Default order issued June 11, 1987. 
Respondent was ordered to pay complainant, as_ reparation, 


$2,442.75 plus 13 percent interest thereon per annum from July 1, 
1986, until paid. 


SHASTA VIEW PRODUCE INC. v. TWIG OF MIAMI INC. a/t/a 
BEST PRODUCE. 


PACA Docket No. RD-87-315. 
Default order issued June 23, 1987. 


Respondent was ordered to pay complainant, as_ reparation, 
$1,880.00 plus 13 percent interest thereon per annum from September 
1, 1986, until paid. 


SIX L’s PACKING COMPANY INC. v. B. H. COMPANY INC. 
PACA Docket No. RD-87-325. 
Default order issued June 24, 1987. 

Respondent was ordered to pay complainant, as_ reparation, 


$65,757.00 plus 13 percent interest thereon per annum from Septem- 
ber 1, 1986, until paid. 
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SOUTHLAND PRODUCE COMPANY a/t/a WESTERN FRUIT 
SALES CO. v. TWIG OF MIAMI INC. a/t/a BEST PRODUCE. 


PACA Docket No. RD-87-339. 
Default order issued June 30, 1987. 
Respondent was ordered to pay complainant, as_ reparation, 


$9,725.25 plus 13 percent interest thereon per annum from July 1, 
1986, until paid. 


STANDARD FRUIT & VEGETABLE CO. INC. v. GLENN 
BECKHAM d/b/a GLENN’S PRODUCE. 


PACA Docket No. RD-87-320. 
Default order issued June 23, 1987. 
Respondent was ordered to pay complainant, as _ reparation, 


$1,218.00 plus 13 percent interest thereon per annum from July 1, 
1986, until paid. 


SUN WORLD INTERNATIONAL INC. v. LYNDA CORPORATION 
a/t/a AIRWAY CELLO PACK. 


PACA Docket No. RD-87-297. 
Default order issued June 11, 1987. 
Respondent was ordered to pay complainant, as_ reparation, 


$2,195.28 plus 13 percent interest thereon per annum from April 1, 
1986, until paid. 


TAYLOR BROKERAGE COMPANY INC. v. BRUCE CHURCH 
INC. 


PACA Docket No. RD-87-333. 
Default order issued June 29, 1987. 


Respondent was ordered to pay complainant, as _ reparation, 
$2,524.75 plus 13 percent interest thereon per annum from June 1, 
1986, until paid. 


TELLES INC. v. TWIG OF MIAMI INC. a/t/a BEST PRODUCE. 
PACA Docket No. RD-87-313. 
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REPARATION DEFAULT ORDERS 
Default order issued June 23, 1987. 


Respondent was ordered to pay complainant, as _ reparation, 
$2,662.00 plus 13 percent interest thereon per annum from July 1, 
1986, until paid. 


TEX-SANDIA INC. v. RANDY BLATTER d/b/a RIVER BRAND 
FARMS. 


PACA Docket No. RD-87-319. 
Default order issued June 23, 1987. 
Respondent was ordered to pay complainant, as _ reparation, 


$7,981.50 plus 13 percent interest thereon per annum from July 1, 
1986, until paid. 


TEX-SANDIA INC. v. ERINEO ESPINOSA. 
PACA Docket No. RD-87-329. 
Default order issued June 24, 1987. 


Respondent was ordered to pay complainant, as _ reparation, 


$9,524.20 plus 13 percent interest thereon per annum from June 1, 
1986, until paid. 


GLENWOOD TUCKER, d/b/a TUCKER PRODUCE COMPANY ev. 
TEX-SUN PRODUCE, INC., and/or DANA R. JOHNSON d/b/a U.S. 
FOOD MARKETING. 

PACA Docket No. RD-87-274. 

Default order issued June 22, 1987. 


ORDER REOPENING AFTER DEFAULT 


Respondents failed to file a timely answer. However, prior to the 
issuance of a Default Order, respondent Tex—Sun Produce, Inc., filed a 
motion to reopen the proceeding after default and allow the filing of an 
answer. Good reason was shown why the relief requested in the motion 
should be granted. 


Accordingly, respondent Tex-Sun Produce, Inc.’s default in the fil- 
ing of an answer was set aside and the proposed answer submitted by 
respondent Tex-Sun Produce, Inc. was ordered filed. 


The default against the other respondent was unaffected by this or- 
der, and remains in force. 
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VALDES FARMS INC. v. EVERGREEN FARMS 
INCORPORATED. 


PACA Docket No. RD-87-296. 
Default order issued June 11, 1987. 


Respondent was ordered to pay complainant, as _ reparation, 
$1,620.00 plus 13 percent interest thereon per annum from December 
1, 1986, until paid. 


VAL-MEX FRUIT COMPANY INC. v. T & L DISTRIBUTORS 
INC. 


PACA Docket No. RD-87-304. 
Default order issued June 12, 1987. 
Respondent was ordered to pay complainant, as_ reparation, 


$2,726.25 plus 13 percent interest thereon per annum from June 1, 
1986, until paid. 


VEG-A-MIX v. TWIG OF MIAMI INC. a/t/a BEST PRODUCE. 
PACA Docket No. RD-87-314. 
Default order issued June 23, 1987. 


Respondent was ordered to pay complainant, as_ reparation, 
$2,559.45 plus 13 percent interest thereon per annum from September 
1, 1986, until paid. 


WARE PRODUCE INC. v. B. H. COMPANY INC. 
PACA Docket No. RD-87-302. 
Default order issued June 12, 1987. 
Respondent was ordered to pay complainant, as_ reparation, 


$5,320.00 plus 13 percent interest thereon per annum from September 
1, 1986, until paid. 


YAKIMA FRUIT & COLD STORAGE CO. v. J. SEGARI AND 
CO. INC. 


PACA Docket No. RD-87-311. 
Default order issued June 12, 1987. 
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Respondent was ordered to pay complainant, as _ reparation, 
$2,192.00 plus 13 percent interest thereon per annum from April 1, 
1986, until paid. 





PLANT QUARANTINE ACT 


In re: AER LINGUS CARGO OPERATIONS. 
P.Q. Docket No. 250. 
Decision and order filed May 5, 1987. 


Removal of regulated vegetables from an international airport without 
the required release. 


Respondent violated the regulations governing the importation into the United States 
of fruits and vegetables because respondent was responsible for the removal of regu- 
lated vegetables, yams, from Kennedy International Airport, Jamaica, New York, 
without the required release. 
Jaru Ruley, for complainant. 


Respondent, pro se. 


Decision issued by Victor W. Palmer, Administrative Law Judge. 
DECISION AND ORDER 


This is an administrative proceeding for the assessment of a civil pen- 
alty for a violation of the regulations governing the importation into the 
United States of fruits and vegetables from certain foreign countries 
and localities (7 C.F.R. § 319.56 et seq.), hereinafter referred to as the 
regulations, in accordance with the Rules of Practice in 7 C.F.R. §§ 
1.130 et seq. and 380.1 et seq. 

This proceeding was instituted by a Complaint filed on April 29, 
1986, by the Administrator of the Animal and Plant Health Inspection 
Service, United States Department of Agriculture. The complaint al- 
leged that on or about October 12, 1984, the respondent was responsi- 
ble for the removal of regulated vegetables from John F. Kennedy In- 
ternational Airport, Jamaica, New York, in violation of section 
319.56-2m(a) (3) of the regulations (7 C.F.R. § 319.56-2m(a) (3)) be- 
cause the regulated vegetables, yams, were removed from the airport 
without the required release. 

On May 27, 1986, the respondent filed an answer admitting and 
explaining the allegations contained in the complaint. The respondent 
admits that they loaded the consignment of yams on a truck operated 
by Airport Truck Service. Respondent explains that they intended to 
wait for Plant Quarantine to seal the vehicle, but that the truck driver 
left without consulting anyone in Aer Lingus Cargo Operations’ organi- 
zation. This explanation is immaterial in light of the respondent’s duty 
not to release the regulated vegetables to the truck driver until the truck 
had been sealed. Furthermore, “intent” is not an element of this viola- 
tion. Therefore, by its own admission of having loaded the yams onto 
the truck, respondent was responsible for the removal of the regulated 
yams in violation of 7 C.F.R. § 319.56-2m(a)(3). The admission of 
the allegations contained in the complaint constitutes a waiver of hear- 
ing. (See 7 C.F.R. § 1.139). 
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AER LINGUS CARGO OPERATIONS 


Accordingly, the material facts alleged in the Complaint are adopted 
and set forth herein as the findings of fact, and this decision is issued 
pursuant to section 1.139 of the Rules of practice applicable to this 
proceeding (7 C.F.R. § 1.139). 

Findings of Fact 


1. Respondent, Aer Lingus Cargo Operations, is a business having as 
its business address Cargo Building 87, John F. Kennedy International 
Airport, Jamaica, New York 11430. 

2. On or about October 12, 1984, the respondent was responsible for 
the removal of regulated vegetables from John F. Kennedy Interna- 
tional Airport, Jamaica, New York, in violation of section 
319.56-2m(a) (3) of the regulations (7 C.F.R. § 319.56-2m(a) (3)), in 
that the regulated vegetables, yams, were removed from the airport 
without the required release. 

Conclusions 


By reason of the facts in the Findings of Fact above, the respondent 
has violated section 319.56-2m(a)(3) of the regulations (7 C.F.R. § 
319.56-2m(a) (3)). 

Therefore the following order is issued. 

Order 


The respondent, Aer Lingus Cargo Operations, is hereby assessed a 
civil penalty of two hundred fifty dollars ($250.00). This penalty shall 
be payable to the “Treasurer of the United States” by certified check 
or money order, and shall be forwarded to Herbert Balk, U.S. Depart- 
ment of Agriculture, Animal and Plant Health Inspection Service, Field 
Servicing Office, Accounting Section, Butler Square West, Sth Floor 
100 North Sixth Street, Minneapolis, Minnesota 55403, within thirty 
(30) days from the effective date of this order. This order shall have 
the same force and effect as if entered after a full hearing and shall be 
final and effective 35 days after service of this Decision and Order 
upon the respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.145). 

[This decision and order became final June 16, 1987.—Editor.] 





In re: CARIBBEAN PRODUCE EXCHANGE. 
P.Q. Docket No. 92. 

Order filed June 22, 1987. 

Robert Broussard, for complainant. 

Respondent, pro se. 


Order issued by Edward H. McGrail, Administrative Law Judge. 
ORDER GRANTING MOTION TO DISMISS 


For good cause shown in complainant’s Motion to Dismiss, filed June 
19, 1987, 

IT IS ORDERED, that the complaint issued in this matter on April 
12, 1985, be, and hereby is, dismissed. 


In re: CLEOMENE CHRISTOPHE. 

P.Q. Docket No. 289. 

Order filed June 5, 1987. 

Cynthia Koch, for complainant. 

Respondent, pro se. 

Order issued by Edward H. McGrail, Administrative Law Judge. 
ORDER GRANTING DISMISSAL OF COMPLAINT 


For good cause shown in complainant’s motion, filed June 4, 1987, 
IT IS ORDERED, that the complaint filed in this matter on Novem- 
ber 18, 1986, be, and hereby is, dismissed. 


In re: SAMUEL FITZ. 
P.Q. Docket No. 195. 
Order filed June 5, 1987. 


Cynthia Koch, for complainant. 
Respondent, pro se. 


Order issued by William J. Weber, Administrative Law Judge. 


ORDER DISMISSING COMPLAINT 
Complainant moves to dismiss the complaint because respondent 
cannot be located. 
IT SHOULD BE AND HEREBY IS ORDERED THAT, the com- 
plaint is dismissed without prejudice. 





CONSUELO GASCA 


In re: CONSUELO GASCA. 
P.Q. Docket No. 124. 
Decision and order filed April 8, 1987. 


Importation of plants in soil from a foreign country in violation of the 
regulations governing such importation—Admission of the allegations 
in the complaint—Civil penalty. 


Respondent imported two plants in soil into the United States from Mexico in viola- 
tion of the regulations because soil used as growing media for plants may not be 
imported into the United States. 

Joseph Pembroke, for complainant. 

Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
DECISION AND ORDER 

This is an administrative proceeding for the assessment of a civil pen- 
alty for a violation of the regulations governing the importation into the 
United States of soil used as growing media from foreign countries and 
localities (7 C.F.R. §§ 319.37-8(a) and 320.10) hereinafter referred to 
as the regulations, in accordance with the Rules of Practice in 7 C.F.R. 
§§ 1.130 et seq. and 380.1 et seq. 

This proceeding was instituted by a Complaint filed on August 9, 
1985, by the Administrator of the Animal and Plant Health Inspection 
Service, United States Department of Agriculture. The Complaint al- 
leged that on or about May 24, 1985, the respondent imported 2 plants 
in soil into the United States from Mexico, in violation of sections 
319.37-9(a) and 320.10 of the regulations[7 C.F.R. §§ 319.37-8(a) 
and 320.10], because soil used as a growing media for plants may not 
be imported into the United States. 

On December 8, 1986, the respondent filed an Answer responding to 
and admitting the allegations contained in the Complaint. This admis- 
sion of the allegations contained in the Complaint constitutes a waiver 
of hearing (7 C.F.R. § 1.139). 

Accordingly, the material allegations alleged in the Complaint are 
adopted and set forth herein as the Findings of Fact, and this Decision 
is issued pursuant to section 1.139 of the Rules of Practice applicable to 
this proceeding (7 C.F.R. § 1.139). 

Findings of Fact 

1. Conseulo Gasco, herein referred to as the respondent, is an indi- 
vidual whose address is 1901 Amy Sue, Apt. C, El Paso, Texas 79936. 

2. On or about May 24, 1984, the respondent imported two (2) 
plants in soil into the United States from Mexico in violation of section 
319.37-8(a) and 320.10 of the regulations (7 C.F.R. §§ 319.37-8(a) 
and 320.10), because soil used as growing media for plants may not be 
imported into the United States. 
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Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated section 319.56(c) of the regulations [7 C.F.R. 
§ 319.56(c)]. 

Therefore, the following Order is issued. 

Order 

The respondent, Consuelo Gasca, is hereby assessed a civil penalty 
of one hundred twenty five dollars ($125.00). This penalty shall be 
payable to the “Treasurer of the United States” by certified check or 
money order, and shall be forwarded to U.S. Department of Agricul- 
ture, APHIS Field Servicing Office, Accounting Section, Butler Square 
West, 5th Floor, 100 Sixth Street, Minneapolis, Minnesota 55403, 
within thirty (30) days from the effective date of this order. This order 
shall have the same force and effect as if entered after a full hearing 
and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon the respondent, unless there is an appeal the 
the Judicial Officer pursuant to section 1.145 of the Rules of Practice 
applicable to this proceeding (7 C.F.R. § 1.145). 

[This decision and order became final June 1, 1987.—Editor.] 


In re: SHARON GORDON. 
P.Q. Docket No. 165. 

Order filed June 15, 1987. 
Joseph Pembroke, for complainant. 
Respondent, pro se. 


Order issued by Dorothea A. Baker, Administrative Law Judge. 


DISMISSAL OF COMPLAINT 


Upon Motion therefor, the Complaint filed in this proceeding on 
December 23, 1985, is hereby dismissed. 
Copies hereof shall be served upon the parties. 





INDRA WEST INDIAN GROCERY 


In re: GERTRUDE I. HALLBURTON. 
P.Q. Docket No. 200. 
Order filed June 9, 1987. 


Cynthia Koch, for complainant. 
Respondent, pro se. 


Order issued by Dorothea A. Baker, Administrative Law Judge. 


DISMISSAL OF COMPLAINT 


Pursuant to Motion therefor, the Complaint filed in this action, on 
February 28, 1986, is hereby dismissed without prejudice. 
Copies hereof shall be served upon the parties. 


In re: SETANAM HANUMAN. 

P.Q. Docket No. 287. 

Order filed June 5, 1987. 

Cynthia Koch, for complainant. 

Respondent, pro se. 

Order issued by William J. Weber, Administrative Law Judge. 
ORDER DISMISSING COMPLAINT 


Complainant moves to dismiss the complaint because complainant 
has decided further formal proceedings are not necessary to effectuate 
the purposes of the program. 

IT SHOULD BE AND HEREBY IS ORDERED THAT, the com- 
plaint is dismissed without prejudice. 


In re: INDRA WEST INDIAN GROCERY. 

P.Q. Docket No. 264. 

Order filed June 12, 1987. 

Kevin Thiemann, for complainant. 

Respondent, pro se. 

Order issued by William J. Weber, Administrative Law Judge. 
ORDER DISMISSING COMPLAINT 


Complainant moves to dismiss the complaint on the grounds that 
they believe that no formal adjudication is necessary in this matter to 
effectuate the purposes of the program. 
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IT SHOULD BE AND HEREBY IS ORDERED that the complaint is 
dismissed without prejudice. 


In re: FREDERICK V. LYNCH. 
P.Q. Docket No. 192. 

Order filed June 5, 1987. 

Cynthia Koch, for complainant. 
Respondent, pro se. 


Order issued by Edward H. McGrail, Administrative Law Judge. 
ORDER GRANTING DISMISSAL OF COMPLAINT 


For good cause shown in complainant’s motion, filed June 4, 1987, 
IT IS ORDERED, that the complaint filed in this matter on February 
26, 1986, be, and hereby is dismissed. 


In re: MARRIOTT IN-FLIGHT SERVICES. 
P.Q. Docket No. 338. 

Order filed June 29, 1987. 

Clement McGovern, for complainant. 


Respondent, pro se. 
Decision by Victor W. Palmer, Administrative Law Judge. 


MOTION TO DISMISS 


Upon the motion of complainant and for good cause shown, the 
complaint is herewith dismissed without prejudice. 


In re: ROCKY SAVAIIGAEA. 
P.Q. Docket No. 119. 
Order filed June 11, 1987. 


Jaru Ruley, for complainant. 
Respondent, pro se. 


Order issued by Edward H. McGrail, Administrative Law Judge. 


ORDER DISMISSING COMPLAINT 
For good cause shown in complainant’s motion, filed June 8, 1987, 
IT IS ORDERED, that the complaint issued in this matter on August 
6, 1985, be, and hereby is, dismissed without prejudice. 





CHARMAINE SMITH 


In re: CHARMAINE SMITH. 
P.Q. Docket No. 316. 

Order filed June 29, 1987. 
Kevin Theimann, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


MOTION TO DISMISS 


Upon the motion of complainant and for good cause shown, the 
complaint is herewith dismissed without prejudice. 





CONSENT DECISIONS ISSUED 


JUNE 1987 
(Not published herein.—Editor) 


ranti nd Rel Ww. 


BEEF PACKERS, INC. A.Q. Docket No. 313. 6/26/87. 


BILLINGSLEY, GRANVILLE MARSH “RED”. A.Q. Docket No. 111. 
6/3/87. 


BLACKWELL, JAMES; CORNHUSKER PACKING CO., DUBLIN AUCTION 
SALE, INC., GEORGETOWN COMMISSION CO., HAMILTON LIVE- 
STOCK COMMISSION, INC., and WALDRUP LIVESTOCK AUCTION, 
INC. A.Q. Docket No. 280. 6/25/87. 


BYRD, I.E. d/b/a OAK LAKE CATTLE COMPANY and KERRY L. 
MCGEHEE, D.V.M. A.Q. Docket No. 310. As to Kerry L. McGehee, 
D.V.M. 6/2/87. 


CRISWELL, SR., CHARLES. A.Q. Docket No. 247. 6/5/87. 
SEMRAD, PAUL B. and DAVID HAYES. A.Q. Docket No. 279. 6/22/87. 


Animal Welfare Act 

MELBYE, DAVID; DOROTHY SMITH d/b/a W.D. KENNELS. AWA Docket 
No. 395. 6/29/87. 

TRUESDELL, TUFFY. AWA Docket No. 320. 6/5/87. 


Packers and Stockyards Act 


BOULDIN, TOMMY, d/b/a PORTALES LIVESTOCK COMMISSION COM- 
PANY. P&S Docket No. 6736. 6/12/87. 


COOLEY, TIM. P&S Docket No. 6853. 6/2/87. 


EASTERN KANSAS LIVESTOCK, INC. and RANDY GIBSON; and FORT 
SCOTT SALE COMPANY, INC., ROBERT E. WALROD, LEONA P. WAL- 
ROD, and MIAMI COUNTY SALE COMPANY, INC. P&S Docket No. 
6862. 6/10/87. 


GRAYSON COUNTY STOCKYARD MARKET, INC., RAY MORRISON, JIMMY 
MORRISON, ROBERT MORRISON, and PAUL M. LEwIs. P&S Docket 
No. 6708. With respect to Grayson County Stockyard Market, Inc., 
Ray Morrison, Jimmy Morrison and Robert Morrison. 6/8/87. 


HART, VERNON, d/b/a URBANA AUCTION COMPANY. P&S Docket No. 
6735. 6/2/87. 


KINGSPORT LIVESTOCK AUCTION CORPORATION. P&S Docket No. 6746. 
6/24/87. 





CONSENT DECISIONS ISSUED DURING JUNE 1987 (Cont.) 


Packers and Stockyards Act, (Cont.) 


MARTIN, CLIFF. P&S Docket No. 6715. 6/16/87. 


PEOPLES LIVESTOCK MARKET, INC., RONALD STRICKLAND, SAM SIM- 
MONS and CLIFF MARTIN. P&S Docket No. 6714. With respect to 
Peoples Livestock Market, Inc. and Ronald Strickland. 6/10/87. 
With respect to Cliff Martin. 6/16/87. 


SARGENT LIVESTOCK COMMISSION COMPANY, INC., LORRY MARSHALL 
and PAUL SWANSON. P&S Docket No. 6624. With respect to Sargent 
Livestock Commission Company, Inc. and Lorry Marshall. 6/1/87. 
With respect to Paul Swanson. 6/10/87. 


SHULL SAUSAGE SALES, INC., C. C. HILL, JR. and TONY C. HILL. P&S 
Docket No. 6745. 6/16/87. 


SIMPSON LIVESTOCK COMPANY and DAVID L. SIMPSON. P&S Docket 
No. 6809. 6/8/87. 


SMOTHERMAN, EDDIE. P&S Docket No. 6740. 6/26/87. 


TREWARTHA, JACK, d/b/a TREWARTHA CATTLE CO. P&S Docket No. 
6815. 6/29/87. 


WILSON, WILLARD V. P&S Docket No. 6844. 6/3/87. 
WISE, LINNIE. P&S Docket No. 6760. 6/9/87. 
Plant Quarantine Act 
EASTERN AIRLINES, INC. P.Q. Docket No. 267. 6/11/87. 
LOWE, MARJORIE. P.Q. Docket No. 285. 6/9/87. 
QANTAS AIRWAYS LIMITED. P.Q. Docket No. 270. 6/12/87. 
TRANSAMERICA AIRLINES, INC. P.Q. Docket No. 306. 6/11/87. 
Potato Research And Promotion Act 


STREICH AND ASSOCIATES, INC. PRPA Docket No. D-1. 6/22/87. 
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PACKERS AND STOCKYARDS ACT, 1921 (Cont.) 
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